PROCEEDINGS 


WASHINGTON, D. C. 


APRIL piigeil toi" 





BYRON S. ADAMS, PRINTER 
Washington, D. C. 
1912 

















i 


S 
< 
=) 
4 
< 
a 
2 
e 
< 
vA 
of eee 
> *e 
a al eeee® 
a Z bs Tg ~Seee 
2 w : see Ate 
g o ee 
Ss 2 PSP eee iors 
-_ ie eg HEY 
g 8 Mir SSP Ex! 
n eeese e% . eee” 
Z Eevee seen geese 
< P- . § . 5% 
Y ee :*° *e, ‘ 
wz g Cece wee? 
i) e303” 
= Fad *e, 
i ." 
x 
e 

















TABLE OF CONTENTS. 


Chpwrcams wom: Sane ma Tas 5h es Beh oe cksin Osis autevisthacueves V 
CONSTITUTION OF THE AMERICAN SocIETyY OF INTERNATIONAL LAW........... VII 
Rerosr oF tHE SrxTH ANNUAL DRRETING oo occccccccccccvecccsevecsescee 1 
First SESSION 
Thursday, April 25, 1912, at 8 o’clock p. m. 

Opening remarks of the President of the Society ..............-eeeeeeees 1 
The real significance of the Declaration of London. Hon. Elihu Root...... 4 
Some considerations on the past, present and future of international law. 

Pialesac Pashuile Piate 5 isc oveics ng o0lsidasucacaswenerecoususeceses's 15 


The international regulation of ocean travel. Hon. Everett P. Wheeler.. 36 


SECOND SESSION 


Friday, April 26, 1912, at 10 o’clock a. m. 


Humanitarian diplomacy of the United States. Hon. Oscar S. Straus...... 45 
Raemaeies:) The ene FO care csi vinssscviaeo ccs lve seas pees sana 54 
PGGUSGOT TRORMNEE 0. TOR: os <b ccanonck x ce ndeavecdsZaeeewante 54, 56 
ee rN a I oe ceils loiecicg cen des baweene ewer cuewes 55 
INES, RO WEI ies che cnicve vo seman nesses aueawcmedees 56 
BE. TUM UII oie 5.9 97519) sicien wk os aerary Rose RRS DEC Oe se naree 57 
Revision of arbitral awards. Hon. Joaquin D. Casasus......... ......... 59 
Remarks: Mr. Frederic D. McKenney ....,.........05+% isie'O3 waeeneR yes eoss 63 
The Monroe Doctrine and Inteznationz! Law. ,Hon. Luis Anderson...... 72 
MEETING OF THE Executive Council, Friday, April 26, 1912, 2:30 o’clock 
Seer” eRe em PPT Nee ey re Lats dad ede Ren Age Dh RAEN Py ERG RON IN 83 
TuHirp SkSsION 
Friday, April 26, 1912, at 8 o’clock p. m. 
The question of the general arbitration treaties. Hon. George Turner.... 87 
General arbitration treaties. Hon. Richard Olney.......................% 102 
Romaries: Bix. Tartnom Tl. TAT aos ookc oo cc tsieeinsweceweesegcecaceuesen 106 
BES WE Ec. CHOIR. ores aie ceaivine tuk ould onan se earecenee ee ena 112 
The codification of the laws of naval warfare. Rear Admiral Charles 
Wl CINE +1. 9.2.5.5. 0005 sescharasavang teks raed ach-arcive aNace ore ava latns erate a eso tala area 115 
The effects of war upon international conventions and upon private con- 
tracts. Major-General Georae B. DGVI6... . 3.006 cccccccncscceencesveses 124 


124¢CQ.4 











The Marine belt and the question of territorial waters. Mr. Thomas 
NE a ac ist alas Sine Geax a: wine @ daa D Fide Hie 5H olb eie edin el Maier 132 
Remarks: Mr. Edwin M. Borchiard .........ccccccccvsvccccccccccccccccces 139 


FourtH SESSION 


Saturday, April 27, 1912, at 10 o’clock a. m. 


A permanent court of international justice. Mr. James L. Tryon........ 144 
The need of revision of procedure before international courts of arbitration. 
i aaa od a vin getie cower erwelb awe axe ied nee wiemmaes 158 


Remarks: Dr. Benjamin F. Trueblood 
A permanent court of international justice. Hon. Everett P. Wheeler.... 171 


Me? Te. Ce BEN aio oon sv cece cccsecsccccesccsesccccnsess 176 
The organization and procedure of the Third Hague Conference. Hon. 
I GE a So arent 10's daldie vd cee ne tW ew te reseed ete Weeneeeee’ 178 
TROMIGNRO? TEE. WE. Te COO oc oosi ccc cesciccccsecccsiescncsvesecuseee sees 187 
Promeeee TResdore PF. LOR... oc. cccccccccccccccccccevecsseescs 188 
I OT a ca vuis.cineew celpin neue ohos boar pa cewewel 188 
I goin ic so ost bie ore be eR NNewine bd dalle sinnaiienseneies 189 
INN INNO foo o owl 35a 5 «09 oe b.0G5 6 $e Ke HEINE D4 DERE e Kegel oer 189 
Selection of honorary member ............... cee cece cece eect eeeee 190 
Resolution concerning international conference on regulation of ocean 
Nk eae wala oe Nees cig sah oe oa SE RRS eee RAED Csiemine cs) 191 
Report of Committee on Codification ............ cece cece eee cece eens 192 


MEETING OF THE ExeEcuTIVE CouNcIL, Saturday, April 27, 1912, 4:20 o'clock 
A ous One Puen padi ne a Hos PMU TOKE EHes SO Oe Uo eee ee HEN eS KontneReee es 194 


ANNUAL BANQUET 
Remarks, of) Mr. Frederic R. Coudert, Toastmaster. .197, 206, 213, 219, 226, 229 


Responses $s" ‘ PS Late aes oe 
Hon. Hetiry Cabdt iad 
Hon. George Gray, . ; ER eg ie tore lt, See Cae eee ee ee 
Hon. Wifliang Sulzer oft 
Hon. Robert L." Bera 
Mr. arsine fi lane 


3 


DS Se si cra igeiScaiiamndnantetaas 
I ac ca alone kaahauvssnvassrivniraidecuartanean ets 





ne 8 es oa nas Ws Sipe edn Oe COD. WEAR Re Laas e wees He wee Ries 236 





i 








tae 








— 











OFFICERS 
OF THE 
AMERICAN SOCIETY OF INTERNATIONAL LAW 
For THE YEAR 1912-1913. 


HONORARY PRESIDENT 
Hon. Wittram H. Tarr 


PRESIDENT 
Hon. Exttuu Root 


VICE-PRESIDENTS 


Cu1EF Justice WHITE Hon. Joun W. Griccs 
Justice Witiam R. Day Hon. Witt1AM W. Morrow 
Hon. P. C. Knox Hon. RicHArD OLNEY 

Mr. ANDREW CARNEGIE Hon. Horace Porter 

Mr. JosepH H. CHoate Hon. Oscar S. Straus 
Hon. JoHn W. Foster Hon. SHELBY M. CuLtom 
Hon. Georce GRAY Hon. Jacop M. Dickinson 


Hon. James B. ANGELL 


EXECUTIVE COUNCIL 
TO SERVE UNTIL 1913 


Hon. Augustus:O. Bacon, Georgia Everett P. Wheeler, Esq., New York 
Hon. Frank C. Partridge, Vermont Hon. Edwin Denby, Michigan 

Prof. Leo S. Rowe, Pennsylvania Alpheus H. Snow, Esgq., D. C. 

F. R. Coudert, Esq., New York Prof. William R. Manning, Texas 


TO SERVE UNTIL 1914 


Hon. Richard Bartholdt, Missouri Rear Admiral Chas. H. Stockton, D.C. 
Gen. George B. Davis, D. C. Charles B. Warren, Esq., Michigan 

Prof. Charles Noble Gregory, D. C. Hon. John S. Williams, Mississippi 
Hon. A. J. Montague, Virginia Prof. Theo. S. Woolsey, Connecticut 


TO SERVE UNTIL 1915 


C. P. Anderson, Esq, New York Prof. John B. Moore, New York 
Charles Henry Butler, Esq., D. C. Jackson H. Ralston, Esq., D. C. 
Prof. Geo. W. Kirchwey, New York James Brown Scott, Esq., D. C. 
Robert Lansing, Esq. New York Prof. Geo. G. Wilson, Massachusetts 








vi 


EXECUTIVE COMMITTEE 


Hon. Exuiruu Roor Rosert Lansinc, Esg. 
Hon. Georce Gray Pror. JoHN Bassett Moore 
Pror. Georce W. KircHWEY Pror. Georce G. WILsoNn 


Hon. Oscar S. Straus 


EX-OFFICIO 


Hon. Joun W. Foster, CHAIRMAN 

James Brown Scott, RECORDING SECRETARY 
CuHartes HENRY BUTLER, CORRESPONDING SECRETARY 
CHANDLER P. ANDERSON, TREASURER 


EDITORIAL BOARD 
OF THE | 
AMERICAN JOURNAL OF INTERNATIONAL LAW 


James Brown Scott, EDITOR-IN-CHIEF 


Chandler P. Anderson George W. Kirchwey 
Charles Noble Gregory Robert Lansing 
Amos S. Hershey John Bassett Moore 
Charles Cheney Hyde George G. Wilson 


Theodore S. Woolsey 


Georce A. FINCH, BUSINESS MANAGER 


CoM MITTEES 


Standing Committee on Selection of Honorary Members: George G. Wilson, 
Chairman; Jackson H. Ralston, Theodore S. Woolsey. 

Standing Committee on Increase of Membership: James Brown Scott, Chair- 
man; Charles Cheney Hyde, John H. Latané, Jesse S. Reeves, Theodore S. 
Woolsey. 

Auditing Committee: Alpheus H. Snow, William C. Dennis. 

Committee on Codification: Elihu Root, Chairman, ex-officio; Chandler P. 
Anderson, Charles Henry Butler, Lawrence B. Evans, Charles Noble Gregory, 
Robert Lansing, Paul S. Reinsch, Leo S. Rowe, James Brown Scott, George 
G. Wilson. 

Committee on Publication of Proceedings: George A. Finch, Otis T. Cart- 
wright. 


Committee on Seventh Annual Meeting: James Brown Scott, Chairman; 
Clement L. Bouvé, Charles Noble Gregory, Charles Cheney Hyde, Robert 
Lansing, Alpheus H. Snow, George G. Wilson. 








———E 


CONSTITUTION 


OF THE 


AMERICAN SOCIETY OF INTERNATIONAL LAW.’ 





ARTICLE I. 
Name. 


This Society shall be known as the AMERICAN Society OF INTER- 
NATIONAL Law. 


. ARTICLE Il. 
Object. 


The object of this Society is to foster the study of International 
Law and promote the establishment of international relations on the 
basis of law and justice. For this purpose it will co-operate with other 
societies in this and other countries having the same object. 


ARTICLE III. 
Membership. 


Members may be elected on the nomination of two members in 
regular standing by vote of the Executive Council under such rules 
and regulations as the Council may prescribe. 

Each member shall pay annual dues of five dollars and shall there- 
upon become entitled to all the privileges of the Society, including a 
copy of the publications issued during the year. Upon failure to pay 
the dues for the period of one year a member may, in the discretion 
of the Executive Council, be suspended or dropped from the rolls of 
membership. . 

Upon payment of one hundred dollars any person otherwise entitled 


1The history of the origin and organization of the American Society of 
International Law can be found in the Proceedings of the First Annual Meet- 
ing, at p. 23. 

The Constitution was adopted January 12, 1906. 














viii 


to membership may become a life-member and shall thereupon become 
entitled to all the privileges of membership during his life. 

A limited number of persons not citizens of the United States and 
not exceeding one in any year, who shall have rendered distinguishe«| 
service to the cause which this Society is formed to promote, may 
be elected to honorary membership at any meeting of the Society on the 
recommendation of the Executive Council. Honorary members shall 
have all the privileges of membership, but shall be exempt from the 
payment of dues. 


ARTICLE Iv. 
Officers. 


The officers of the Society shall consist of a President,’ nine or more 
Vice-Presidents, the number to be fixed from time to time by the 
Executive Council, a Recording Secretary, a Corresponding Secretary, 
and a Treasurer, who shall be elected annually, and of an Executive 
Council composed of the President, the Vice-Presidents, ex-officio, 
and twenty-four elected members, whose term of office shall be three 
years, except that of those elected at the first election, eight shall serve 
for the period of one year only and eight for the period of two years, 
and that any one elected to fill a vacancy shall serve only for the unex- 
pired term of the member in whose place he is chosen. 

The Recording Secretary, the Corresponding Secretary and the 
Treasurer shall be elected by the Executive Council from. among its 
members. The other officers of the Society shall be elected by the 
Society, except as hereinafter provided for the filling of vacancies 
occurring between elections. 

At every annual election candidates for all the offices to be filled by 
the Society at such election shall be placed in nomination by a Nomi- 
nating Committee of five members of the Society previously appointed 
by the Executive Council, except that the officers of the first year shall 
be nominated by a committee of three appointed by the Chairman of 
the meeting at which this Constitution shall be adopted. 

All officers shall be elected by a ‘majority vote of members present 
and voting. 

All officers of the Society shall serve until their successors are 
chosen. 





2See Amendments, Article J, p. x. 





ARTICLE V. 
Duties of Officers. 

1. The President shall preside at all meetings of the Society and of 
the Executive Council and shall perform such other duties as the 
Council may assign to him. In the absence of the President at any 
meeting of the Society his duties shall devolve upon one of the Vice- 
Presidents to be designated by the Executive Council. 

2. The Secretaries shall keep -the records and conduct the corre- 
spondence of the Society and of the Executive Council and shall per- 
form such other duties as the Council may assign to them. 

3. The Treasurer shall receive and have the custody of the funds 
of the Society and shall disburse the same subject to the rules and 
under the direction of the Executive Council. The fiscal year shall 
begin on the first day of January. 

4. The Executive Council shall have charge of the general inter- 
ests of the Society, shall call regular and special meetings of the So- 
ciety and arrange the programmes therefor, shall appropriate money, 
shall appoint from among its members an Executive Committee and 
other committees and their chairmen, with appropriate powers, and 
shall have full power to issue or arrange for the issue of a periodical 
or other publications, and in general possess the governing power in 
the Society, except as otherwise specifically provided in this Constitu- 
tion. The Executive Council shall have the power to fill vacancies in 
its membership occasioned by death, resignation, failure to elect, or 
other cause, such appointees to hold office until the next annual elec- 
tion. 

Nine members shall constitute a quorum of the Executive Council, 
and a majority vote of those in attendance shall control its decisions. 

5. The Executive Committee shall have full power to act for the 
Executive Council when the Executive Council is not in session. 

6. The Executive Council shall elect a Chairman who shall preside 
at its meetings in the absence of the President, and who shall also be 
Chairman of the Executive Committee. 


ARTICLE VI. 
Meetings. 
The Society shall meet annually at a time and place to be determined 


by the Executive Council for the election of officers and the transac- 
tion of such other business as the Council may determine. 











Special meetings may be held at any time and place on the call of 
the Executive Council or at the written request of thirty members 
on the call of the Secretary. At least ten days’ notice of such special 
meeting shall be given to each member of the Society by mail, specify- 
ing the object of the meeting, and no other business shall be consid- 
ered at such meeting. 

Twenty-five members shall constitute a quorum at all regular and 
special meetings of the Society and a majority vote of those present 
and voting shall control its decisions. 


ARTICLE VII. 
Resolutions. 


All resolutions which shall be offered at any meeting of the Society 
shall, in the discretion of the presiding officer, or on the demand of 
three members, be referred to the appropriate committee or the Coun- 
cil, and no vote shall be taken until a report shall have been made 
thereon. 


ARTICLE VIII. 
Amendments. 


This Constitution may be amended at any annual or special meeting 
of the Society by a majority vote of the members present and voting. 
But all amendments to be proposed at any meeting shall first be re- 
ferred to the Executive Council for consideration and shall be sub- 
mitted to the members of the Society at least ten days before such 
meeting. 


AMENDMENTS. 
ARTICLE 1.8 


Article IV is hereby amended by inserting after the words “The 
officers of the Society shall consist of a President,’ the words “an 
Honorary President.” 


8This amendment was adopted at the business meeting held April 24, 1909. 








SIXTH ANNUAL MEETING 


OF THE 
AMERICAN SOCIETY OF INTERNATIONAL LAW. 


HALL OF THE AMERICAS, PAN-AMERICAN BUILDING, WASHINGTON, 
D. C., Aprit 25-27, 1912. 





FIRST SESSION. 
Tuurspay, AprIL 25, 1912, 8 o’cCLockK P. M. 


The meeting was called to order by the President of the Society, 
Honorable EL1nu Root, who spoke as follows: 

LapIES AND GENTLEMEN: It is a pleasure for the sixth time to 
welcome the members of the American Society of International Law 
and their friends and guests to the annual meeting of the Society. 

The year that has passed has been rather a year of tumult and 
confusion than of peace and construction in the field whose interest 
brings us together. 

The war between Italy and Turkey, which was begun by a declara- 
tion on the 29th of September, 1911, has dragged its slow course 
along, notwithstanding the increased sentiment throughout the world 
in favor of peace. 

The affairs of China have exhibited that great revolutionary out- 
break, which the observers of the waning powers of the Manchu 
Dynasty have long foreseen must be but a question of a few years; 
and the establishment of a republic in the Chinese Empire, while it 
appears to be but a matter of internal change, nevertheless must affect 
most seriously one of the most interesting fields of international con- 
cern, that is, the extraterritoriality of the Powers. 

Our sister republic, Mexico, has unfortunately fallen into a state 
of widespread tumult, and in large parts of the country the bonds of 
order seem to have been altogether thrown off. The disturbances in 
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Mexico have led to a rather interesting development of the law of 
neutrality on the part of our country, in the passage of a law author- 
izing the President, whenever he finds that in any American country 
there are conditions of domestic violence promoted by the use of 
arms and munitions of war, which may be obtained in the United 
States, to make proclamation of that fact, whereupon it is made 
unlawful to ship any arms or munitions of war to such country, thus 
extending our old principle of neutrality to the conditions in which 
belligerency have not been recognized, and in which, for the peace 
of the world and for the performance of our duties of good neighbor- 
hood and real international friendship, we deny to our own people 
the right to trade or gain on the misfortunes of our neighbors. That 
law contains, I think, an interesting recognition of a certain tie between 
the United States and all other American peoples, by being, in its 
terms, co-extensive with the scope of the Monroe Doctrine, and 
making this self-denying ordinance apply to all American countries. 

At the same time there have been steps taken and things done 
which are an offset to these disturbances. .The strained relations 
between England and Germany and between France and Germany 
over the difficulty regarding Morocco, which put all the - civilized 
world into a condition in which it was holding its breath in apprehen- 
sion, have been dissipated and the dispute peaceably settled by the 
exercise of good temper and sound judgment. We all realize, I 
think, that these conditions would in former generations have led 
inevitably to war, but in this day of the world they have yielded to 
the continually strengthening power of restraint coming from an 
advanced state of public opinion regarding the right to engage in war, 
and the increasing influence of restraint growing out of the enormous 
interests involved in international commerce. 

There have been a number of conferences which have been inter- 
esting, and which have been laying the foundation for better inter- 
national relations. The Central American Conference at Managua 
on the 3rd of January of the present year; the International Con- 
ference regarding Industrial Property held in this city, in May, 1911, 
resulting in a convention signed by a large number of the Powers of 
the world; the International Sanitary Conference held in Paris in 
October, 1911; the International Opium Conference at The Hague in 
December, 1911, are conspicuous illustrations. 

There was another conference, held last August, which has an 








: 3 


important international bearing. That was a conference of. the lead- 
ing economists of the world, which was called under the auspices of 
the Carnegie Endowment for International Peace. Invitations were 
sent to the principal authorities of the world on economics to meet at 
Berne for the purpose of considering and laying out a program for 
the work of the Division of Economics and History of the Carnegie 
Endowment, the object of which is to bring about a thorough, scien- 
tific and systematic inquiry into the causes and economic effects and 
bearings of war; so that men who wish to argue in favor of peace 
will, instead of continually repeating over and over the obvious, have 
some substantial and substantiated facts to present in support of their 
arguments. That conference was very interesting and successful, and 
the gentlemen who participated in it are now engaged in behalf of the 
Endowment in carrying on the different branches of the investigations 
which were laid out in the program adopted. 

Secretary Knox has just returned from a tour in which, by the 
kind invitation and hospitality of the Central American states and the 
other states about the Caribbean, he has visited them as the guest of 
their governments, and has renewed to them the expression of the 
really unselfish feeling of the United States toward all of them and 
the assurance that our only desire is to be of service to them and to 
do what becomes a larger and more powerful neighbor toward helping 
them along the road of orderly and stable government, which presents 
so many difficulties to all of us. 

During the year treaties of arbitration have been made between 
Argentine and Venezuela and between Denmark and France. 
Treaties of arbitration were also concluded between the United States 
and Great Britain and between the United States and France in 
August, 1911. These were advised and consented to by the Senate 
with some rather material amendments, and have not been resub- 
mitted to the English or the French Governments. 

With this very brief review of the international affairs of the year, 
I will proceed to comply with the custom of the Society by making 
some observations regarding a specific subject within the field of inter- 
national law. The subject which I have selected is “The Real Signi- 
ficance of the Declaration of London.” I said something about the 
Declaration of London a few days ago to a very distinguished jurist, 
and I immediately perceived by the expression of his face that he did 
not know what it was. Of course, that cannot be true of anybody 
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in the Society, but the knowledge which people generally have regard- 
ing this particular transaction or document is far out of proportion 
to the real importance of the thing itself. 


Appress oF Hon. Etinu Root, PresipENT OF THE SOCIETY, 
on 


Tue REAL SIGNIFICANCE OF THE DECLARATION OF LONDON. 


The principal achievement of The Hague Conference of 1907 was 
the Convention for an International Prize Court. That convention 
provided for a real and permanent court composed of judges who 
were to be appointed by the contracting Powers for terms of six 
years, were required to be “judges of known proficiency in questions 
of international maritime law and of the highest moral reputation,” 
and were to be paid a stated compensation from a fund contributed 
by all the Powers. 

Jurisdiction was conferred upon the court to review on appeal all 
judgments of national prize courts. By a subsequent agreement, for 
the purpose of avoiding difficulties presented by the constitutions of 
some of the signatory Powers, an alternative procedure was authorized 
under which the new court might pass upon the question involved 
in the case of prize de novo, and notwithstanding any judgment of the 
national prize court, instead of passing upon it by way of appeal from 
that judgment. Article 7 of the convention provides: 


If a question of law to be decided is covered by a treaty in force 
between the belligerent captor and a Power which is itself or whose 
subject or citizen is a party to the proceedings, the court is governed 
by the provisions of the said treaty. 

In the absence of such provisions the court shall apply the rule of 
international law. If no generally recognized rule exists the court 
shall give judgment in accordance with the general principles of 
justice and equity. 


In estimating the value of such an agreement among the civilized 
Powers it is worth while even for a student of international law 
to recall the wide range and critical importance of the questions to be 
included within the jurisdiction of the new court. 

When war breaks out between two considerable maritime Powers 
the commerce of the whole world is immediately affected. Each 
belligerent nation undertakes, so far as it can, to cripple its enemy 
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both by direct military and naval operations and by cutting off sup- 
plies, interfering with sources of income, and generally weakening the 
enemy’s national power to maintain an army and navy. 

The liability of enemy merchant ships to capture tends to throw the 
commerce formerly carried on by the belligerent nations into the 
hands of neutrals while the necessary policy of each belligerent urges 
it to circumscribe and prevent so far as it can the neutral commerce 
with the other belligerent. Blockades and searches and seizures for 
carrying contraband goods are familiar methods of giving effect to 
this policy. Added to this is the necessity of constant watchfulness 
by belligerents to prevent neutral vessels from rendering direct service 
to the enemy’s forces, such as the transportation of officers and troops 
or messengers, or the transmission of intelligence. In this way bel- 
ligerents fall into an attitude of suspicion toward neutral vessels and 
unfriendliness toward neutral commerce, and the peaceable commerce 
of the world falls into an attitude of resenting what it regards as 
unwarranted interference. 

The most striking illustration of this tendency is to be found in the 
tremendous conflicts of the Napoleonic wars, when Pitt and Napoleon 
waged war not merely with armies and navies but with British orders 
in council and Continental decrees. The Prussian Decree which 
began the series at the instance of Napoleon, on the 28th of March, 
1806, declared the coast of the North Sea closed against Great Britain. 
On the 8th of April, 1806, Great Britain retaliated for that decree 
by the first order in council, which declared the blockade of the Ems, 
the Weser, the Elbe, and the Trave. On the 16th of May, 1806, 
came the second order in council declaring a blockade of the whole 
coast of the Continent from the Elbe to Brest. On the 14th of 
October, 1806, Napoleon retaliated with the famous Berlin Decree, 
which prohibited all commerce with England. On the 7th of Jan- 
uary, 1807, another British order in council declared all neutral trading 
with France, or from port to port with any possession of France, or 
with any of the allies of France anywhere, to be ground for con- 
demnation. On the 17th of December, 1807, Napoleon’s Milan Decree 
declared a sentence of outlawry upon England and all English ships. 
It was impossible that such a process should not involve all Europe 
in a universal war; and an aftermath of England’s enforcement of 


her policy upon the neutral shipping of the United States was the 
War of 1812. 
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The Civil War in the United States gave rise to a multitude of 
controversies between the United States and Great Britain, arising 
on ‘one side from the seizure by the United States of numerous ves- 
sels charged with directly or indirectly attempting to violate the 
blockade of the southern coast, or with carrying contraband, and 
arising on the other side from the fitting out of Confederate cruisers 
in the neutral ports of Great Britain. The negotiations which 
led to the settlement of both classes of these claims by arbitration 
under the Treaty of Washington involved no slight strain upon the 
temper and good sense of both nations, and the result was reached 
against most violent protest on the part of many who preferred war 
to concession. 

In the recent war between Russia and Japan a feeling of strong 
resentment was created in England by Russia’s course in sinking the 
British merchantmen, the Knight Commander, the Saint Kilda, the 
Hipsang, and the Allenton, and in the capture of the Malacca by 
Russian vessels which had passed the Dardanelles and the Suez Canal 
as merchantmen and then converted themselves into cruisers. 

There is no more fruitful source of international controversy, of 
international resentment and dislike, than in the great multitude of 
questions relating to the rights and wrongs of neutrals and of belliger- 
ents in a war between maritime Powers. The tendency always is for 
the war to spread through these controversies and exasperated feel- 
ings, and the adjudication of questions by national prize courts natu- 
rally fails to allay the irritation. Provision for the international 
judicial determination of such questions is adapted not only to pre- 
serve the substantial rights of neutral commerce and of belligerents, 
but also to prevent the spread of war much as municipal ordinances 


are framed to check the spread of fire, and sanitary regulations to- 


prevent the communication of infectious disease. Considered by itself, 
the concurrence of the major part of the civilized world in the project 
of this convention was an event of the first importance in the develop- 
ment of international peace. 

When Great Britain, however, came to consider the ratification of 
the Prize Court Convention she found herself confronted by prac- 
tical considerations arising from her insular position, her dependence 
upon foreign food supplies, the wide extension of her colonial empire, 
her enormous merchant marine, and the relation between the effec- 
tiveness of her great navy and her national existence. The effect of 
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these considerations upon the Government of Great Britain is best 
stated in the words of a communication which that government 
addressed on the 27th of February, 1908, to the other principal 
maritime Powers. In that communication Sir Edward Grey said: 


Article 7 of the convention provides that, in the absence of treaty 
stipulations applicable to the case, the court is to decide the appeals 
that come before it, in accordance with the rules of international law, 
or if no generally recognized rules exist, in accordance with the gen- 
eral principles of justice and equity. 

The discussions which took place at The Hague during the recent 
conference showed that on various questions connected with maritime 
war divergent views and practices prevailed among the nations of the 
world. Upon some of these subjects an agreement was reached, but 
on others it was not found possible within the period for which the 
conference assembled, to arrive at an understanding. The impression 
was gained that the establishment of the International Prize Court 
would not meet with general acceptance so long as vagueness and un- 
certainty exist as to the principles which the court, in dealing with 
appeals brought before it, would apply to questions of far-reaching 
importance affecting naval policy and practice. 

His Majesty’s Government therefore propose that another confer- 
ence should assemble during the autumn of the present year, with the 
object of arriving at an agreement as to what are the generally recog- 
nized principles of international law, within the meaning of paragraph 
2 of Article 7 of the convention, as to those matters wherein the 
practice of nations has varied, and of then formulating the rules 
which, in the absence of special treaty provisions applicable to a par- 
ticular case, the court should observe in dealing with appeals brought 
before it for decision. 


That is to say, the realization of the International Prize Court 
must be postponed until an agreement can be reached upon the 
rules of law and the principles of justice and equity which the court 
is to apply to international controversies. No dissent from this view 
appears to have been expressed and, pursuant to the British invitation, 
Austria-Hungary, France, Germany, Italy, Japan, Russia, Spain, The 
Netherlands, and the United States, sent their delegates to the pro- 
posed conference in London. The conference met on the 4th of 
December, 1908, and continued to the 26th of February, 1909. 

The task of the conference was delicate and difficult. The Declara- 
tion of Paris in 1856 had, it is true, furnished four rules as a point 
of departure: 
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(1) Privateering is and remains abolished. 

(2) The neutral flag covers enemy’s merchandise with the excep- 
tion of contraband of war. 

(3) Neutral merchandise, with the exception of contraband of war, 
is not capturable under the enemy’s flag. 

(4) Blockades, in order to be obligatory, must be effective; that 
is to say, maintained by a force sufficient to really prevent access to 
the coast of the enemy. 


But the half century which had elapsed since the Declaration ot 
Paris had shown that these rules left uncovered a great field of con- 
troversy and that they had themselves given rise to numerous ques- 
tions for which they afforded no solution. The divergent views upon 
these subjects of controversy had become intrenched in many tradi- 
tional ideas of different nations as to the requirements of their national 
interests either as possible belligerents or possible neutrals, and these 
ideas made concessions difficult, so difficult that at the Second Hague 
Conference it had been found quite impracticable to reach any conclu- 
sions upon questions of this character having real importance. 

The members of the London Conference addressed themselves to 
their work with ability, knowledge, and good temper, and they agreed 
upon a code of rules which they called a “Declaration concerning the 
Laws of Naval War,” and which is known as the Declaration of 
London. The first chapter of the declaration, containing 21 articles, 
deals with the law of blockade in time of war. The second chapter 
covers the law of contraband, in 23 articles. The third chapter con- 
tains 3 articles upon the law of unneutral service. The fourth chapter, 
7 articles, on the destruction of neutral prizes. The fifth chapter, 2 
articles, on transfer of flag. The sixth chapter, 4 articles, on enemy 
character. The seventh chapter, 2 articles regarding convoy. The 
eighth chapter, 1 article concerning resistance to search. The ninth 
chapter, an article upon compensation. Then follow 7 final articles. 
The preamble of the declaration declares the Powers (naming them) : 


Considering the invitation which the British Government has given 
to various Powers to meet in conference in order to determine together 
as to what are the generally recognized rules of international law 
within the meaning of Article 7 of the Convention of 18th October, 
1907, relative to the establishment of an International Prize Court; 

Recognizing all the advantages which in the unfortunate event of a 
naval war an agreement as to the said rules would present, both as 
regards peaceful commerce, and as regards the belligerents and as 
regards their political relations with neutral governments ; 
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Considering that the general principles of international law are often 
in their practical application the subject of divergent procedure; 


Animated by the desire to insure henceforward a greater uniformity 
in this respect ; 


Hoping that a work so important to the common welfare will meet 
with general approval: 


Have appointed as their plenipotentiaries, that is to say: [Names 
of plenipotentiaries. | 


Who, after having communicated their full powers, found in good 
and due form, have agreed to make the present declaration :— 


Preliminary Provision. 


The signatory Powers are agreed in declaring that the rules con- 
tained in the following chapters correspond in substance with the 
generally recognized principles of international law. 


It is interesting to observe that in the rules regarding contraband, 
the doctrine of continuous voyages, with which the Americans were so 
much concerned during the Civil War, is applied to absolute contra- 
band but not to conditional contraband; that the great extension of 
the list of contraband articles, which, in the war between Russia and 
Japan, caused such general dissatisfaction among neutrals and threat- 
ened to nullify the doctrine that free ships make free goods, has been 
checked by a definite list of articles, which are not under any circum- 
stances to be considered contraband, and by carefully framed provi- 
sions requiring affirmative proof that goods are destined for the use 
of the armed forces or a government department of the enemy as a 
condition upon the right to seize conditional contraband. It is also 
interesting that the question so much discussed at the time of the Trent 
affair between England and the United States has been disposed of 
by the provision of Article 47 that “any individual embodied in the 
armed forces of the enemy who is found on board a neutral merchant 
vessel may be made a prisoner of war even though there may be no 
ground for the capture of the vessel.” 

This by implication excludes civil agents such as Mason and Slidell 
from captufe but approves the method followed by Captain Wilkes in 
taking persons assumed to be liable to capture from the vessel and 
releasing the vessel. 

It is not, however, my purpose to discuss the specific provisions of 
these rules. 

The declaration was accompanied by a very lucid and illuminating 
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report prepared by M. Renault, which was presented to the conference 
upon behalf of the drafting committee and which, under Continental 
usage, is to be treated as an authoritative explanation of the text. 
The report says of the declaration: 


The body of rules contained in the declaration, which is the result 
of the deliberations of the Naval Conference, and which is to be 
entitled Declaration concerning the Laws of Naval War, answers well 
to the desire expressed by the British Government in its invitation of 
February, 1908. The questions of the program are all settled except 
two, concerning which explanations will be given later. The solu- 
tions have been deduced from the various views or different practices 
and correspond to what may be called the media sententia. They do 
not always harmonize absolutely with the views peculiar to each 
country, but they do not shock the essential ideas of any. They 
should not be examined separately, but as a whole, otherwise one 
runs the risk of the most serious misunderstandings. In fact, if one 
considers one or more isolated rules either from the belligerent or 
the neutral point of view, he may find the interests with which he is 
especially concerned have been disregarded by the adoption of these 
rules, but the rules have their other side. The work is one of com- 
promise and a mutual concession. Is it, as a whole, a good work? 

We confidently hope that those who study it seriously will answer 
affirmatively. The declaration substitutes uniformity and certainty 
for the diversity and the obscurity from which international relations 
have too long suffered. The conference has tried to reconcile in an 
equitable and practical way the rights of belligerents and those of 
neutral commerce; it is made up of Powers placed in very unlike 
conditions, from the political, economic, and geographical points of 
view. There is on this account reason to suppose that the rules on 
which these Powers are in accord take sufficient account of the differ- 
ent interests involved, and hence may be accepted without disadvantage 
by all the others. 


Two questions proposed by Great Britain to the conference remain 
unanswered: One, relating to the transformation of merchant vessels 
into warships on the high seas, and the other, the question whether 
the nationality or the domicile of the owner should be adopted in 
determining whether property is enemy property. Upon these ques- 
tions the divergence of views remains unsettled. But throughout 
the great field of controversy in this branch of international law all 
existing differences have been settled by fair agreement upon just and 
reasonable rules. 

Professor Westlake said, in the Nineteenth Century, for March, 
1910: 
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That the ten greatest naval powers of the world should have met 
in conference on the laws of naval war as affecting neutrals, and that 
after careful consideration they should have agreed upon a code so 
comprehensive as that contained in the Declaration of London, would 
alone suffice to make the year nineteen hundred and nine memorable 
to all who are interested in the improvement of international relations. 
It remains for the year nineteen hundred and ten to make that code 
binding on the parties by ratification, after which the natural course 
of events will speedily make it the binding code of the world. 


It appeared to many of us, indeed, when the agreement was 
reached and the conference dissolved, that a great thing had been done 
and that the way had been cleared to carry into effect the Prize Court 
Convention and to establish upon a permanent basis the judicial set- 
tlement of this class of international controversies through the ap- 
plication of an accepted code of law. 

Unfortunately, that belief has not been justified. An excited con- 
troversy immediately arose regarding the effect of the rules contained 
in the Declaration of London upon the interests of Great Britain. 
One set of objectors declared that the rules sacrificed the interests 
of Great Britain as a belligerent. Another set asserted that the rules 
destroyed the interests of Great Britain as a neutral. Both could not 
be true, yet each set of objectors continued strenuously to oppose 
the declaration upon its own grounds. 

An examination of the arguments on both sides in Great Britain 
leads to the conclusion that Mr. Norman Bentwich sums up the 
controversy fairly when he says, in the Fortnightly Review: 


Great Britain should now be in a position to ratify The Hague 
Prize Court Convention, when at least she has made the necessary 
changes in her national prize law. She has come out very well indeed 
from the international bargaining: she had most to lose by the previous 
uncertainty ; she has gained most by the settlement. At Paris, in 1856, 
she gave up one of her most powerful belligerent rights—the right 
to capture enemy property in neutral ships. Now in London she has 
not given up a single established belligerent right of value, her sole 
concession being on the question of convoy which is more apparent 
than real; and, on the other hand, she has gained a number of safe- 
guards for her neutral commerce, and a number of limitations of the 
alleged belligerent rights of other Powers. There is indeed a naval 
school which is bitterly hostile to the ratification of the declaration, 
on the ground that by it England gives up certain national claims of 
long standing and concedes certain rights against which she has long 
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struggled. But the claims we give up have not been effectively 
exercised by us, the rights we concede have regularly been practised 
against us. 

Nevertheless, the Prize Court Bill, introduced in Parliament to give 
effect to the convention and the declaration, passed the House of 
Commons but was rejected by the House of Lords, and so the matter 
stands. 

This is unfortunate not merely because the rules of law contained 
in the declaration are wise and just and would be beneficial to the 
world, but because the most promising forward movement toward the 
peaceable settlement of international disputes is frustrated by the kind 
of treatment which, if persisted in, must apparently prevent all for- 
ward movement in the same line. The Prize Court Convention is 
representative of the general movement for judicial settlement. The 
Declaration of London is representative of the agreement upon the 
rules of international law which is essential to the establishment of 
the practice of judicial settlement in all other branches of international 
controversy. 

For some time past there has been a growing impression among 
men familiar with international affairs that the obstacles to the devel- 
opment of any real system for the submission of international disputes 
to impartial decision are to be found not so much in the unwillingness 
of nations to submit their disputes to such a decision, but in the lack 
of adequate machinery through which such decisions may be secured. 
The tendency of arbitrations in which representatives of the disputing 
countries are joined with eminent publicists from other countries for 
the determination of international controversies is not to decide ques- 
tions of fact and law, but it is to negotiate a settlement. Arbitrators 
as a rule act as diplomatists under the diplomatic sense of honorable 
obligation rather than as judges under the judicial sense of honorable 
obligation. Their tendency is to do what they think is wise and for 
the best interests of all concerned and to get the controversy disposed 
of in some way without too much ill feeling upon either side. In 
this process the frequent failure of international law to furnish any 
certain or undisputed guide for action affords free opportunity for 
the personal predilections of the arbitrator, often colored or deter- 
mined by the prevailing opinions in the country from which he comes ; 
and these opinions are often quite unlike those which prevail among 
the people of either of the disputing countries. If often happens, 
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therefore, that the selection of the arbitrators is the most critical and 
decisive step in the arbitration. It is very difficult to apply to such a 
proceeding the analogy of a judicial proceeding under municipal law 
for the trial and decision of cases between private litigants. It may 
well be that countries are unwilling to have their interests disposed 
of in that way, although they would be perfectly ready to submit 
their cases to the decision of judges acting under the judicial sense of 
responsibility. Many of us are convinced that the true line of devel- 
opment for the peaceable settlement of international controversies is 
to be found in the establishment of a real international court which 
shall hear and determine questions instead of negotiating a settlement 
of them. This question was much discussed in The Hague Conference 
of 1907, which approved and recommended to the Powers the adoption 
of a draft convention for the creation of a Judicial Arbitral Court to 
be composed of judges appointed for fixed periods with stated com- 
pensation and chosen from persons “fulfilling the conditions qualify- 
ing them in their respective countries to occupy high legal posts, or to 
be jurists of recognized competence in matters of international law.” 
The procedure, powers, and jurisdiction of the court were all pro- 
vided for and the draft convention as approved by the conference 
was defective only in not determining how the judges should be 
appointed. The determination upon this matter was prevented by 
difference of opinion between the larger and the smaller Powers 
represented in the conference. The provision for a general judicial 
court with jurisdiction to hear and determine all matters of interna- 
tional dispute was thus carried within one step of the completeness 
which was reached in the convention for the International Prize Court. 
The Prize Court thus became the advance guard of the proposed judi- 
cial system, the experiment upon which the success of the whole 
plainly depends. President Roosevelt, in his message to Congress of 
December 3, 1907, said truly: 


Not only will the International Prize Court be the means of pro- 
tecting the interest of neutrals, but it is in itself a step toward the 
creation of the most general court for the hearing of international 
controversies, to which reference has just been made. The organiza- 
tion and action of such a Prize Court cannot fail to accustom the 
different countries to the submission of international questions to the 
decision of an international tribunal, and we may confidently expect 
the results of such submission to bring about a general agreement upon 
the enlargement of the practice. ; 
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The relations between the project for the Prize Court and the 
project for the general Judicial Arbitral Court are so manifest that the 
United States has already proposed to the other Powers an enlarge- 
ment of the jurisdiction of the Prize Court so that any question 
between the signatory Powers can be heard and determined by the 
judges of the Prize Court. This was done by instructions to the 
delegates of the United States at the London Conference, dated 
February 6, 1909, by an identic circular note to the Powers repre- 
sented at that conference, dated March 5, 1909, and by a formal com- 
munication from the Department of State to the Powers, dated Octo- 
ber 18, 1909. The form given to the proposal in the last mentioned 
communication from the American State Department was that there 
should be— 


a further agreement that the International Court of Prize established 
by the Convention signed at The Hague, October 18, 1907, and the 
judges thereof shall be competent to entertain and decide any case of 
arbitration presented to it by a signatory of the International Court 
of Prize, and that when sitting as a Court of Arbitral Justice the 
said International Court of Prize shall conduct its proceedings in 
accordance with the draft convention for the establishment of a Court 
of Arbitral Justice, approved and recommended by the Second Hague 
Peace Conference, on October 18, 1907. 


I am advised that this proposal was favorably received and that action 
to give it effect in some practicable form only awaits the ratification of 
the Prize Court Convention. . This line of advance also is thus blocked 
by the failure to confirm the Declaration of London. 

This review of the origin and nature of the Declaration of London 
and of the attendant conditions exhibits the true significance of the 
declaration. It is not merely a code of useful rules. It is necessary 
to the existence of the International Prize Court and therefore to the 
existence of any Judicial Arbitral Court. It is the one indispensable 
forward step without which no practical progress can now be made 
in the further development of a system of peaceable settlement of 
international disputes. It is to be hoped that a fuller realization of 
its far-reaching importance will soon lead to its acceptance. I cannot 
avoid the conviction that a broad-minded and statesmanlike treatment 
of this constructive measure for practical progress in international 
relations, is of greater value than merely benevolent but academic 
declarations in favor of peace which are to be found in general treaties 
of arbitration and in diplomatic correspondence and in public speeches. 
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Indeed, the whole practice of making general treaties of arbitration 
cannot fail to be discredited by the failure, if there is to be a failure, 
of the Prize Court Convention, for the cynical are sure to question 
the sincerity of general treaties of arbitration covering the whole field 
of international relations between nations which refuse to assent to 
this convention covering but a small part of the same field. 


The PrEsipENT. Ladies and Gentlemen, the Society is very much 
honored, and I am sure you will all share with me in the pleasure 
received, from the presence here to-night of one of the greatest author- 
ities upon international law of the continent of Europe. 

I. have the pleasure of introducing to you Sefior Pasquale Fiore, 
a Senator of Italy, Professor of International Law in the University 
of Naples, who has prepared for us a discourse entitled “Some Con- 
siderations on the Past, Present and Future of International Law.” 

This paper has been translated into English and is ready for dis- 
tribution. Sefior Fiore will give to us now a résumé of the paper 
in French. 


ADDRESS OF SENOR PASQUALE FIorE, OF ITALY, 
on 


SOME CONSIDERATIONS ON THE Past, PRESENT AND FUTURE OF INTER- 
NATIONAL LAaw.* 


[ Translation. | 
Mr. President and Gentlemen: 


It stands out as one of the greatest incidents in my life that I have 
been able to come to America, which was the great aspiration of my 
compatriot, Christopher Columbus. The famous navigator has always 
maintained a unique fame, not so much because he discovered this 
country, as because he set sail determined to discover it, and firmly 
convinced that he would find it. The inspiration of his immortal 
genius continues to manifest itself through the length and breadth of 
your country, where all things are admirable, where all things are 
majestic, where unremitting, inexhaustible activity is fostered, even 
as was the genius who discovered it, by confidence in success. 





*Translated from the French of Dr. Theodore Henckels, of Washington, D. C. 
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I have always admired that restless activity which characterizes 
your individual and national life. Those who conquer by reason of 
their firm belief that they will conquer, set the pace and impel others 
to pursue success; and in this way the activity of the American in 
industry, in commerce, in the development of civil and democratic 
institutions, in all that has to do with the happiness and prosperity of 
human life, has far exceeded the activity of the people of Europe. 
It is due to the fact that here the spirit of our Columbus enters into 
all your activities, believing that success is the logical result of the 
conviction of success and the striving for it. 

At the beginning, the main object was to attain material wealth. 
But now, after realizing prosperity, Americans are striving for a 
nobler future; for the welfare of humanity, which has become the 
goal even of multi-millionaires, such as Carnegie, prototype of the 
philanthropist ; the practical idealist, who has wished to devote a part 
of the millions that had become a burden to him, to the development 
of the science of international law, for the furtherance of the progress 
of civilization in behalf of the welfare of humanity. 

Other institutions, and among these your own Society, which aims 
to establish right and justice as the bases of international relations, 
pursue the same goal. 

Yourselves, even as the jurists throughout the world enlisted in the 
same cause, shall certainly attain that noble object, if you and all the 
rest, animated by the same desire, do not lose faith in the certainty 
that success will come. 

I am firmly convinced that we will conquer. 

Dear and distinguished colleagues! Your honored invitation has 
touched me deeply; it has set me thinking; it has drawn me toward 
you. I thank you for it from the bottom of my heart. I rejoice, 
distinguished jurists, Americans, to be with you, in order that I may 
present to you, from my point of view, what may be useful in pro- 
viding for the juridical organization of the international society, and 
for developing and perfecting the concept of the law that is to 
govern it. 

I am not able to enlarge upon many matters of great importance, 
at once worthy of your association and of your high standing. It 
is my purpose to present to you my scientific conclusions, in order 
that I may profit by your discussions; to submit them to your exam- 
ination and to the impartial and enlightened criticism of the press. I 








17 


wish to offer my public testimony of esteem for you all, American 
jurists and publicists, who pursue with such great zeal and concern 
the noble idea of insuring the pre-eminence of law in the international 
society. 

I hope to contribute one little stone to the construction of the great 
edifice, fully trusting in your fraternal kindness and discretion. 

I have the honor to present to you some general considerations 
regarding the past, in order to explain the present and to enable us 
to prepare for the future of international law. It is impossible to 
examine in full detail a subject so complicated. 

To study the present by what has taken place in the past, and to 
explain the causes that have prevented or retarded the development 
of international law and the formation of a real juridical society 
between the nations, it would be necessary to make a careful search 
of the public and private history of diplomacy ; to ransack the hidden 
motives for innumerable acts; to interrogate the history of interna- 
tional relations, and disclose their secrets. In this way only can we 
fully understand the present and prepare for the future. Such a 
presentation would require volumes, and could not possibly be em- 
bodied in an address. I must confine myself to the presentation of 
some general considerations upon the past and the present, and then 
submit to you what I believe we must do with regard to the future. 

How are we to explain that, having bequeathed to us admirable 
monuments of their doctrine in all the other branches of law, the 
jurists of antiquity have contributed no important works relating to 
international law? The answer is apparent if we remember that the 
concept of inéernational law could not present itself as between the 
states of antiquity. The great obstacle to the concept of international 
law was the absence of all idea of a juridical community. This idea 
did not exist in Greece, where the idea of community was restricted 
to those belonging to the same native land. 

Theocratic states denied community ties with the peoples that did 
not share their beliefs. The Romans recognized community only with 
those who belonged to the empire; and their statesmanship was 
inspired by the proud ambition to make imperial colonies of all the 
peoples. This is the reason why the true concept of international law 
could not take form in those times. 

Jesus Christ proclaimed the unity of mankind and the fraternity 
of all peoples: ‘Non est Judaeus, neque Graecus; non est servus nec 
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liber ; non est masculus, neque foemina. Omnes enim vos unum estis, 
in Christo Jesu.” This is the true idea of humanity, wider and more 
complete than is presented in all the philosophies of the world. 

Again, the real concept of community among all the peoples of the 
universe met a new obstacle in the fatal error of the Papacy, insisting 
that the whole world be compelled to adopt the doctrines of the 
Catholic Church and heresy be extirpated. A new form of dualism 
came to be established between the orthodox Christians and the 
heretics, and the most cruel wars were waged in the defense of faith. 
The principles of justice and humanity were trampled under foot, 
in the name of the religion of Christ, which is a religion of love and 
peace! This was the sanguinary period of the wars of religion and 
of intolerance, and of the persecution of the Protestants. 

Let us throw a veil over the horrible war against the Albigenses, 
which has been called “holy,” and which Chateaubriand termed “an 
abominable episode” of modern history. Let us also pass by the 
Crusades, undertaken to exterminate those who would not accept the 
faith. Nor shall we consider at length the famous “Inter caetera” 
bull (1493) by which Alexander VI granted to the King of Spain 
the right to seize the territories newly discovered in America, in order 
to spread the teachings of the Evangel. 

These belong to the history of the past; but they explain in a meas- 
ure why the concept of community between all the peoples of the 
world has been absent—absent even after Jesus Christ had proclaimed 
the widest and most complete idea of humanism, wider and more 
complete than that conceived by Buddha, by Seccnater, or by the 
Greek and Roman philosophers. 

The exaggerated pretensions of the Papacy provoked an opposition, 
which was silent at first, and later on became outspoken. This oppo- 
sition began by a discussion of the respective rights of the Papacy and 
of the Emperor, which led to the conclusion that the power of the 
Emperor also came from God, who had conferred two swords where- 
with to govern the Christian world, one upon the Pope and the other 
upon the Emperor. 

Thence arose the rivalry between the two powers; and then we 
come to the Reformation. This is not the place to enter into a lengthy 
review of the long and bloody struggle, instigated by the policy of 
Richelieuy and continued by Mazarin. The final result was to liberate 
the state from subjection to the tutelage of the Church, and to make 
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the civil government independent of religious doctrine. The struggle 
had for its aim to establish liberty of conscience and the just principles 
of the modern state, that is, to separate the public right of the state 
from the authority of theology and the Bible. Our compatriot, 
Alberico Gentile, who must be considered as the founder of the science 
of international law, had directed all his efforts to the same end. To 
him belongs the distinction of having emancipated the science of 
international law from the blind authority of the Bible. He pro- 
claimed the authority of rational principles and aimed at community 
of rights between the nations, in accordance with the law of nature. 
In the field of legal science, he accomplished what another of my com- 
patriots, Galileo, had succeeded in accomplishing in the field of the 
physical sciences: emancipation from the authority of the Church. 

The new principles of public law were established in the treaty of 
Westphalia. The recognition of the three faiths: Catholic, Lutheran 
and Calvinistic, consecrated by this treaty, represents the formal 
acknowledgment of the separation of the interests of the Church and 
the state. The concept of community, independent of the bond of 
nationality, and independent of religious belief, was recognized. It is 
the point of departure of modern international law, and modern 
history. 

When the independence of the states and their political autonomy 
were acknowledged, it became necessary to*devise a system of juridical 
rules for their coexistence. 

From the beginning it had been believed that, to safeguard the inde- 
pendence of each, it would be necessary to maintain a certain balance 
of military forces and a proportional distribution of territory to guard 
against the danger of preponderance and hegemony. 

This false conception was the cause of the great disorder which 
reigned, and still reigns, within the international society, from Charles 
V to the Treaty of Vienna in 1815 and even to the treaties of 
Algeciras and Morocco. 

What events and struggles, how many treaties of alliance, con- 
cluded one day and torn to shreds the next, to establish that famous 
balance of power—the so-called political equilibrium! 

The states have done nothing but watch each other to prevent 
preponderance and to resist the aggrandizement of either the one or 
the other, in the interest, always, of safeguarding the political balance. 

The history of international law is the reflection of this false 
conception. 
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Poland was made the sacrificial offering to the political balance of 
Europe. In my own country, in order to counter-balance the success 
of the principles of nationalities, the union of Savoy and of the Comté 
de Nice with France was demanded and accomplished. 

On your own continent, Napoleon III endeavored to counter- 
balance the growing power of the United States by founding in 
Mexico the ephemeral empire of Maximilian. 

The success of Prussia in annexing the duchies of Schleswig- 
Holstein roused the anxiety of France, because the balance was 
thereby disturbed. M. Thiers sounded the alarm in the address he 
delivered before the legislative body, May 3, 1865. He said: 


We shall witness the creation of a new German empire. This 
empire of Charles V, which had its seat at Vienna, will now have 
its seat at Berlin. In defense of its own independence, in defense 
of the political balance of Europe which is in the interest of all, in 
the interest of universal society, France must resist. 


Thus stands revealed the secret of European statesmanship; it 
explains the Franco-Prussian war, which was declared July 29, 1870; 
it explains subsequent events even to the time of the treaties of Alge- 
ciras and Morocco. Even in Turkey, a condition of things which 
brings honor neither to Christianity nor to civilization is being per- 
petuated in the fear of a general readjustment of the political balance, 
which would inevitably result from the partition of the Turkish pos- 
sessions in Europe. 

Without indulging further in historical memories, I believe I am 
correct in affirming that this false conception of considering the 
political balance as the guarantee and the palladium of the rights of 
the states, explains how it has happened that the juridical organization 
has remained absent in the international society. 

This juridical organization has been absent and _ will . continue 
absent, because—and in this gentlemen, I am sure we are of one 
mind—in viewing the political equilibrium as the corner-stone of the 
life of the states and the regulation of their relations, we shall never 
be able to place the sovereign authority of law on a sure foundation, 
nor to establish international relations on the basis of justice. 

The subject of political balance lends itself to all imaginable equivo- 
cations; it leaves the door open to all manner of pretexts and 
pretensions. 
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In accepting the imperious necessity of maintaining the political 
balance as the fundamental basis of international relations, the most 
perfectly elaborated juridical rules cannot lead to clear and precise 
solutions. 

The life of the states and the secret of their governmental policy 
may be summarized thus: some are attempting to acquire political pre- 
ponderance in order that they may be held in higher respect by the 
remainder ; others seek the counterweight deemed necessary to safe- 
guard their own independence and security. 

In these efforts all the states are, of necessity, compelled to rely. 
upon their military forces and to seek alliances, some attempting to 
gain hegemony, and the rest seeking to establish a balance of power, 
in order to prevent the political preponderance of any one state; in 
this way the struggle has been accentuated by the policy of excessive 
armaments; more and more the taxes of the nations are absorbed by 
armaments thought necessary; and we are staggered when we stop 
to consider and realize the cost of armed peace. 

According to Sundberg, in his Apercus Statistiques Internationaux 
(Stockholm, 1906), the expenditures for the land and sea forces of 
six great European Powers for the year 1906 amounted to five billion, 
nine hundred eighty million francs ($1,200,000,000). This enormous 
total has since considerably increased each year. 

Let us consider what happened, only a month ago, at London, in 
the House of Commons. In order to maintain the balance between 
the fleets of Great Britain and Germany, each of which aspires to 
maritime preponderance, Lord Churchill proposed new expenditures in 
the budget of the admiralty to maintain the naval superiority of 
England over Germany ; and in turn, the latter, having enacted a naval 
program, now proposes to construct additional vessels of the Dread- 
naught type. The French budget, presented to the Chamber of Depu- 
ties on April 10th carries an increase of eighty million francs for 
national defense (Courier des Etats-Unis, April 11, 1912). 

Gent’smen! The object of your Society is to further the estab- 
lishmert of international relations on the basis of right and justice. 
Now pcrmit me to put some questions to you: 

Do ycu believe that, in order to attain that purpose, we must seek 
the ba:’s for international relations in the political balance of power? 

Are we to admit that the balance of power can be found in the 
balance of military strength alone? 
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How shall we succeed in giving juridical organization to the inter- 
national society ? 

According to my way of viewing the problem, whose solution forces 
itself upon our attention, to the end that order and justice may pre- 
vail in the international society, we must free our minds of the false 
idea that the balance of military forces is indispensable for the protec- 
tion and the security of the states. On the other hand, however, we 
must admit the necessity of a juridical balance; we must assure its 
preponderance and establish the sovereign empire of law. To this 
end we must bring about the juridical organization of the international 
society by means of regulations that shall govern all the relations 
between the states, and between those who belong to the international 
society. 

It will not suffice for the complete solution of the problem, that the 
states. alone should agree upon certain regulations that are to govern 
their relations. For is the international society composed only of 
states! Will it suffice to regulate their mutual relations only? The 
great society of societies, which we call Magna Civitas is, in truth, 
composed of the states as formed in the course of historical events ; 
but we have individual man also, with his personality and his rights ; 
moral entities, such as the people, the nation; collectivities, such as 
churches, and independent tribes, organized in accordance with their 
respective laws ; but all these are not states. There are also uncivilized 
hordes living in their own way, which, however, we cannot think of 
as being outside the pale of human rights. It is evident that interna- 
tional law is not applicable to these as it is to civilized states. But 
their relations must be subject to certain rules of international law, 
in order to eliminate the false idea that any violent act committed 
against them may be looked upon as permissible. 

It follows from all these considerations that the law which shall 
govern the international society cannot concern the states alone. It 
must govern and protect at once the rights and duties of the states and 
of the individuals; of corporate bodies—moral entities in their rela- 
tions with the states and between themselves, whenever these rela- 
tions concern of may concern the international society. 

In order to make myself clear, let me say, gentlemen, that man as 
man has an individual personality, and stands in relation to the 
sovereignty of the state to which he belongs. As a citizen he has his 
public rights, his political rights in relation to the sovereign power, 
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and the duties incurred by virtue of those rights. In relation to other 
individuals, his rights and duties are determined by the civil law of 
the state. 

Now can it be said that in his relations with humanity man loses 
his personality, as a drop of water loses its entity in the ocean? Or 
shall we say that in those relations, which in virtue of his freedom and 
activity he may form with sovereign powers of the various countries 
of the world, and with individuals of any country whatever, he has 
not certain rights which he may ask to have respected? And if this 
cannot be reasonably affirmed, can we deny that international law 
must also govern the rights of human personality in its relations with 
all sovereign powers of the earth? 

To whatever race he may belong, whatever his degree of culture, 
whatever his color, as long as man lives in political association, even in 
nomadic existence, he does not lose the rights of the human person- 
ality belonging to him in accordance with international law. He may 
everywhere demand respect, enjoyment and exercise of these rights, 
on condition that he acknowledge the authority of the land, and observe 
the legal provisions decreed by the legislature of the state where he 
may happen to be. 

International law must, therefore, govern and protect the interna- 
tional rights of man: above all the inviolability of his person, by 
declaring the slave-trade illicit, under whatever form it may be carried 
on; by declaring personal property inviolate; by declaring the right of 
liberty of conscience; the right to elect citizenship in any state, to re- 
nounce acquired citizenship and to elect another by complying with the 
conditions imposed by the legislature. 

These are the international rights of man. 

Have not the people certain rights, which are independent of the 
state and sometimes in opposition to the rights of the sovereign 
power? Have they not the right to modify the political constitution 
of the state and to repel interference in their affairs on the part 
of a foreign government? 

Shall not international law regulate also the position of the gov- 
ernment constituted by the people in consequence of a revolution? 

Have not the nations themselves their own rights? 

Shall not international law also protect the formation of national 
states and regulate the relations of the populations of the same na- 
tionality desiring to organize politically into a state? 
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Within the Magna Civitas we find, moreover, associations formed 
in virtue of liberty of conscience: the churches. These, as cor- 
porate bodies living within the confines of the state, must be amenable 
to the public territorial law ; while, as spiritual entities constituted by 
the bond of a common faith, the churches may insist upon their inde- 
pendence is so far as concerns their internal organization and the free- 
dom of their beliefs. Shall not international law also safeguard the 
freedom of the churches in so far as they are spiritual associations, 
organized by virtue of liberty of religious confession? 

Within the Magna Civitas we find other associations formed by 
clans, living in their own way by acknowledging the authority of their 
chief. Shall not international law concern itself with them also in 
order to safeguard respect for the human personality and prevent vio- 
lation of the common rights of humanity? We cannot deny to civilized 
states the right to occupy territories from which savages can derive 
no profit; but it will be necessary to determine in what manner such 
occupation may take place, and by what means, in order not to trample 
under foot the personal rights of the natives. All these matters are 
part of the complete problem of colonizing protectorates and spheres 
of influence. All things may be justified by reasons founded upon 
moral, economic and political interests and for the noble object of 
advancing civilization. 

But can it be affirmed that we have the right to force civilization 
upon barbarians at the point of the bayonet, treating them as if they 
were outside the pale of humanity? Does it not come also within the 
sphere of international law to prevent all forms of spoliation and 
arbitrary conquest? I am happy to find that the representative of the 
United States at the Berlin conference, Mr. John A. Kasson, took this 
view of this question, when, in the session of January 31, 1885, he ex- 
pressed himself as follows: 


International law follows a line which leads resolutely to the recog- 
nition of the right of native races to dispose of themselves and of their 
hereditary territory as they may think best. In conformity with this 
principle, my government would willingly submit to a wider regulation, 
based upon a principle involving the voluntary consent of the natives 
whose territory is seized, in all cases where they may not have pro- 
voked the aggressive act. 


From what I have just presented to you, gentlemen, there results 
this fact, that your Society, which proposes to promote the estab- 
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lishment of international relations on the basis of right and justice, 
has before it a rather wide sphere for its intellectual activity in behalf 
of humanity. In order to realize the juridical balance in the Magna 
Civitas, we must not confine ourselves to the doctrine of the rights of 
the states and the regulation of their relations. We must try to govern 
and protect the rights of everybody. We must determine exactly and 
without equivocation what each may do and must keep from doing; 
what is right and what is arbitrary in the attempt to regulate all ques- 
tions according to the principles of justice. We must realize the 
juridical balance by admitting as a fundamental principle, that in the 
international society the individual can claim only such liberty as is 
compatible with the respect due to the rights belonging to all the rest. 

Gentlemen, that is the problem to which you are to give all your 
thought if you are firmly resolved to advance the object of your so- 
ciety: to consolidate peace and to prevent war. 

The complex question of the juridical organization of the interna- 
tional society can never be fully solved until we shall have determined 
the organs which are to proclaim the rules of common rights and to 
secure the necessary authority for their enforcement, and until we shall 
have established institutions clothed with the power to determine 
effectively all controversies between the states in accordance with the 
principles of justice. 

I shall now proceed to give you my way of looking at this matter, 
by taking into consideration what has already been done, and what 
must be done—which I believe it will be useful to indicate, convinced 
at the same time that the measures I shall propose to that end cannot 
all be realized at once, but must extend over a more or less distant 
future. We believe that governments have entered into the right 
track; but it is a long road that we must follow, before we shall be 
able to realize what is in everybody’s mind, that is, the establishment 
of the juridical organization of the international society. 

The present is history. * * * The future must be the rational 
development of the historical fact. Now, gentlemen, what is this his- 
tory and what is the real situation? 

We must, of course, consider that up to the last century there were 
no institutions in existence and no juridical procedure efficient to 
guarantee the rights of the states, and that in consequence each of the 
states could find its security only in its military strength by which it 
could protect itself and obtain redress for every attempt made against 
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its rights and interests. Because of these conditions, each state found 
it necessary to organize large military forces to provide for its se- 
curity and self-respect. Each state was compelled, moreover, con- 
tinually to increase its military forces, to counterbalance the develop- 
ment of those of rival Powers. 

Given to understand that in order to safeguard their national inter- 
ests, it was necessary to rely on their military strength, and indis- 
pensable to counterbalance the military power of this or that other 
state, to prevent military preponderance, the people had to accept the 
inevitable. In all countries, therefore, expenditures for armaments 
have constantly increased. According to the statistical notes of Mr. 
Sundberg, these expenditures amounted in 1906 to one-fourth of the 
revenues ; but no state could limit these expenditures, because no state 
thought itself sufficiently armed. The cost of militarism having de- 
veloped into a crushing burden, a reaction took place, because of the 
inability of the state to maintain its military forces. It then happened 
that the people organized into associations, discussed the situation at 
congresses, and demanded that militarism be checked by substituting 
arbitration for war. The sentiment was voiced by every people and 
found response in parliaments. 

To mention only a few of the important facts accomplished in your 
own country, I will recall to your minds that Mr. George Canning, 
called the Fénélon of the New World, addressed a memorial to Con- 
gress ; that Mr. Blaine endorsed the same idea before the Pan American 
Congress; that Ladd and Thomson presented their propositions to 
the legislature of Massachusetts; that, on the motion of Mr. Board- 
man Smith, June 17, 1874, your two houses of Congress expressed 
their solemn judgment in these terms: “The people of the United 
States through the organ of their representatives in Congress, recom- 
mend the substitution of the arbitral tribunal for war.” 

In Europe such manifestations were no less emphatic nor less 
solemn. The people everywhere demanded limitation of armaments. 
The final result of this noble and humanitarian movement was The 
Hague Conference, which must be considered one of the greatest 
events of our times. Diplomacy had at last bowed to the people. 

While proposing to find a remedy for the situation created by gov- 
ernmental policies, can it be said that The Hague Conference has 
succeeded in reaching the expected beneficent results? According to 
the program solemnly announced in the note of the Czar of August 
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12/24, 1898, the principal object of the Conference was “the mainte- 
nance of general peace and a possible reduction of excessive arma- 
ments.” But, more than aught else, it was proposed to put an end 
to the progressive development of the actual armaments. It is painful 
to have to confess that none of the regulations codified are directed 
toward that noble goal; on the contrary, they relate primarily to war. 

Gentlemen, I wish to call your especial attention to the regulations 
relating to the maintenance of general peace. They begin as fol- 
lows: “With a view of obviating, as far as possible recourse to force 
in the relations between the States the signatory Powers agree to use 
their best efforts to insure the pacific settlement of international dif- 
ferences.” (Article 1, Title I.) Note especially the words “as far 
as possible.” 

In regard to the efforts which they pledged themselves to make 
for peaceful settlement, the contracting Powers agreed, in so far as 
circumstances should permit, to have recourse to the good offices or to 
the mediation of one or several friendly Powers. (Article 2.) 

The internatioanl commission of inquiry is referred to in Article 
9, as follows: 


In disputes of an international nature, involving neither honor, nor 
vital interests, and arising from a difference of opinion on points of 
fact, the contracting Powers deem it expedient and desirable that the 
parties who have not been able to come to an agreement by means of 
diplomacy, should, as far as circumstances allow, institute an Inter- 
national Commission of Inquiry, to facilitate a solution of these dis- 
putes by elucidating the facts by means of an impartial and conscien- 
tious investigation. 


Let us pass to Title IV of the convention—International Arbitra- 
tion. 

Arbitration is recognized in a general way as the most efficient and 
at the same time the most equitable means of settling those contro- 
versies that can not be settled through diplomatic channels. (Article 
38.) But notice how the obligation of substituting arbitration for 
war is regulated: “It would be desirable that, in disputes about the 
above-mentioned questions, the contracting Powers should, if the case 
arose, have recourse to arbitration, im so far as circumstances will 
permit.” (Article 38.) 

In the matter of general arbitration treaties, the Powers reserved 
unto themselves the privilege of concluding such treaties for the pur- 
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pose of extending obligatory arbitration to all cases which they may 
consider possible to submit thereto. (Article 40.) In the numerous 
genera! arbitration treaties that have been entered into in consequence 
of this reservation, the obligation to submit to the arbitrators is sub- 
ordinated to the condition that the question should not be one in- 
volving either the vital interests, the independence or the honor of 
the one or the other of the Powers to the controversy. Now, realizing 
that it is left to the parties to the controversy to determine whether or 
not the reservation is applicable to all the states, we see that the sub- 
mission to arbitral jurisdiction has been left completely to the good 
faith of the parties themselves. 

Gentlemen, I will ask if The Hague Peace Conferences that have 
codified the superb regulations for arbitration have met the hopes of 
the people, who demand that an end be put to excessive military forces 
by substituting arbitration for war? It being left entirely to the inde- 
pendent judgment of the parties interested to decide whether the 
question is one that can be peaceably settled by arbitration, or whether 
they shall have recourse to military force to settle it, have we suc- 
ceeded, by the rules or arbitration, in eliminating war? Has the 
false conception been eradicated that the military power must ever be 
considered as the supreme guarantee of all right and protection? 
Has any one of the states that dream of attaining to hegemony and 
think its own view-point will under all circumstances prevail, ever 
renounce the right to have at its disposal the most highly trained 
armies and the most powerful war vessels, so that its right might 
triumph ? 

We regret to confess it, but the fact is that the problem has not 
been solved by the two Hague Conferences; that the disastrous situ- 
ation has not been really changed; because we have not found the 
means by which we are to bring the progressive development of ex- 
cessive armaments to an end. All the states, some of them in order 
to gain political preponderance, and others to insure their existence by 
means of the balance of power, increase their military forces in pro- 
portions hitherto unknown; they find themselves compelled to increase 
them and to that end they shrink from no sacrifice. 

No; war has not been eliminated by the two Hague Conferences. 
War has sometimes been avoided, because those who might have been 
compelled to settled the controversy by the force of arms were not 
certain that they would be able to wage a victorious struggle! War 
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is, therefore, only postponed, because it is still necessary to prepare 
for war. 

Gentlemen, this is history and the reality! 

Bismarck, with his military spirit, while conversing with a jour- 
nalist, de Houx, regarding the enormous expenditures for maintain- 
ing large permanent armies, said: “They are insurance premiums 
which the nations pay for the maintenance of peace.” But this insur- 
ance premium which the populations have to pay—is it not a crush- 
ing burden? Gentlemen, can this be continued indefinitely? Mili- 
tary expenditures in our days increase at such a rate that it is not 
possible to foresee the day when the need for new armaments will 
stop. Science, which day by day perfects the agencies of attack, 
renders yesterday’s defences obsolete. Sheer necessity demands con- 
tinuous modification of the system of defense in order that the states 
may be able to oppose sufficient resistance to the agencies of attack, 
that are becoming ever more powerful. All the states are compelled 
to follow this fatal tendency which leads to the unceasing increase of 
expenditures, already devouring more than one-fourth of the revenues 
of each country. Can the remarkable resignation of the people in 
tolerating such a condition of things last indefinitely ? 

On the other hand, consider for a moment that complex and 
ominous question, which day by day, in all countries, grows more 
demonstrative: the so-called social question. It represents the unde- 
fined but unceasing movement on the part of the workingmen and the 
proletariat, clamoring for greater comfort and better treatment, greater 
development of the industries and commerce, so that they may more 
largely participate in the profit and be able to satisfy the increasing 
needs of life. The religious sentiment, which urged the people to 
tolerate privations and actual suffering in the hope of the life that is 
to come, has lost much of its strength and the proletariat and the 
working classes demand at once more comfort and more work. Will 
it be possible to satisfy the demands of these people and their urgent 
needs, if the states continue to spend the larger part of their revenues 
to constantly increase their armaments? 

Gentlemen, there are but two ways out of the situation: Evolution 
or the fatal cataclysm, to which the Czar referred, in his note, when 
he said: “The mere thought of its horrors causes the human mind 
to shudder.” If we are to avoid this cataclysm, the best means will 
be to assure to all the nations the benefits of a real and durable peace; 
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and first of all by stopping the progressive development of actual 
armaments. To this end all our efforts must be concentrated. For 
political preponderance must be substituted the permanence of law 
and of justice in international relations; the guarantee of all rights 
and honor must be realized, not by the military balance of power, but 
by the establishment of a set of juridical institutions capable of doing 
away with the disastréus necessity of an armed peace. 

I much wish that this may result through evolution ; and we may be 
certain of success if we are able to unite all the forces; first of all, by 
directing the efforts of the intellectual forces of all countries to the 
development of international law on the basis of justice; then through 
the press, which must develop the sentiment of justice in public opin- 
ion; and through the statesmen who must understand the imperious 
necessity of averting the calamities that are threatening the welfare 
of the civilized world. Everybody realizes that the development of 
public prosperity, of labor and commerce is paralyzed and retarded 
by the régime of excessive armaments and by the continual danger of 
economic crises, due mainly to the actual situation created by govern- 
mental policy. 

The scholars of all lands must have full confidence in their powers, 
in the firm conviction that in the end the final dominion of the world 
belongs to the realm of thought and not of force. 

Shall science, which has removed the false conception of the dif- 
ference between classes, which has broken asunder the fetters of 
feudalism; which has established juridical rules for the family, the 
community, and the state; which through the legally constituted as- 
sembly has proclaimed to the world the inherent rights of man in re- 
lation to the king—shall science be ineffective, if it directs all its 
efforts to the purpose of proclaiming the inherent rights of nations 
and the juridical regulations for the organization of the international 
society ? 

Science, we know, has developed efficient institutions to safeguard 
the maintenance of order and the regular co-existence of the weak 
and the strong in civil life. Having been able to do that much, it 
should also be able to develop the means required to establish firmly 
the authority of law in the international society, and to compel it to 
be respected. 

When through the press, the whole world shall have become im- 
pregnated with this reform spirit, diplomacy will then bow to the will 
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of the civilized populations, just as monarchs who thought themselves 
reigning by divine right, are now bowing to the will of the people and 
accept the crown from their hands. 

The solution of the whole question can therefore be brought about 
by spreading throughout the world the just conception that might is 
not right; and that each state in the international society must be con- 
sidered as the equal of the rest, in so far as respect for its individual 
rights is concerned. The whole world will have to come to the realiza- 
tion of the high conception of Charles Sumner who, on March 23, 
1871, spoke as follows in the American Senate: 


The equality of all nations, without regard to population, size or 
power, is an axiom of international law, as the equality of all men is an 
axiom of our Declaration of Independence; nothing can be done to a 
small or weak nation that would not be done to a large or powerful 
nation, or that we would not allow to be done to ourselves. 


All this, gentlemen, represents only the actual situation. The future, 
a more or less distant future, will develop the historical fact. As for 
myself, I have never lost faith in progress ; and ever since the publica- 
tion of my first work, Nouveau Droit International Public, which ap- 
peared in 1865, actual events have in many respects confirmed my 
judgment. 

Even though you were to consider my ideas as fantastic, idealistic, 
or simply Utopian, when I myself know that they cannot at present 
be actually realized, you will, nevertheless, I am sure, permit me to tell 
you my thoughts upon the subject. 

I look upon humanity as a composite of two great republics. One 
of these has neither territorial confines nor any boundary lines de- 
fined by the sea, the rivers or the mountains. It includes all the popu- 
lations which, bound together by the bond of civilization and their 
collective interests, constitute the great society of societies that I call 
Magna Civitas. 

The other is composed of those individuals who, bound together 
by their civil, economic, social and political interests, constitute the 
separate states. 

Neither the one nor the other of these republics can exist without a 
real juridical organization. It would indeed be impossible to establish 
a regular co-existence of the individuals constituting the one and the 
other of the two republics, without the law which must govern all 
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their activities, all their reciprocal relations, and determine also what 
each individual has the right to do and what he is forbidden to do. 
It is moreover, necessary to insure the authority of the law by means 
of rational institutions outside the sphere of military power, capable 
of repressing all violation of law and of settling according to justice 
the controversies that may arise among the associated members. 

Remembering that in the Magna Civitas, there are civilized and un- 
civilized states, it will in the first place be necessary to establish the 
organization of the society of civilized states. To bring this about, 
they should be requested to form themselves into a union; institute 
the necessary agencies for the promulgation of their common rights 
and see to their enforcement; and establish institutions invested with 
the power of insuring respect for the common right and to settle the 
disputes liable to arise. 

Something has been done to that effect; but, as I have just said, 
not enough has been done finally to solve the problem of the juridical 
organization of the international society. It will be necessary to elim- 
inate political preponderance in all things, and to insure the sovereign 
empire of right and justice. To bring that about, we must recognize 
the authority of a Congress to be looked upon as the legislative organ 
of the states forming the union. The constitution of this Congress 
should, however, be subject to such modification as might be thought 
advisable and necessary. This Congress should be composed of the 
representatives of the states actually forming the union, as well as 
all those that may wish in the future to join that union on the basis of 
perfect equality, without regard to population, size or power. Recog- 
nizing that the common law of the international society must not only 
govern the rights and the relations of the states, but safeguard as _ 
well the rights and the interests of all those belonging to the Magna 
Civitas, it is indispensable that even the people should be represented 
in the Congress. In order to render the representation effective and 
complete, it would therefore be necessary to admit delegates elected by 
the populations. I shall not enter into a detailed exposition of this 
idea. I would refer those who wish to acquaint themselves fully with 
it, to my work, Droit International Codifié. 

In order to realize the juridical organization of the international 
society, it would, of course, be necessary that the common law should 
be enacted by the members thereof, and that, in order to eliminate po- 
litical preponderance, all those forming the Magna Civitas should, ac- 
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cording to their respective needs, come to an agreement in regard to 
that law. 

In my judgment, this Congress should not be a permanent body. 
It should meet at certain specified periods, and also in extra session on 
the initiative of one state, supported by two-thirds of the states in the 
union, through the medium of a note explaining the utility of the con- 
vocation. The changes occurring in the course of time may render the 
established regulations insufficient and their modification necessary. 

I now pass over to the consideration of the other agency, which I 
describe as a kind of executive power, and in case of need, of judicial 
power as well. I call it Conference. We must consider it as an 
agency of high administration, not invested with the right to enact 
regulations, nor to modify the regulations already enacted by the 
Congress: but solely to insure their respect and enforcement to safe- 
guard the maintenance of the juridical organization established by the 
Congress. 

Thus, in order to give the most rational organization to the inter- 
national society, there should be established not only an agency (The 
Congress) intended to elaborate and enact the laws, but still another 
agency that would see to their enforcement (The Conference). 

The Conference should be composed of : 

(a) Two representatives from among those delegated by the great 
Powers to the Congress: 

(b) Five of the representatives elected by the people to the Cong- 
ress, who shall be designated by the Congress by a majority vote, be- 
fore the conclusion of its labors: 

(c) Representatives of the state or of the states that have a direct 
and actual interest in the questions to be the subject of the deliberations 
of the Conference. 

To justify this proposition, let me call your attention to the fact that 
the great Powers are more competent than the other states to prevent 
difficulties likely to arise from the non-observance of the laws enacted 
by thg Congress. And this is our reason for declaring that the repre- 
sentatives of the great Powers, always on the basis of absolute equality, 
should constitute the Conference. Still further inspired by the idea 
of eliminating the preponderance of political influences from all inter- 
national questions, the popular representation at the Conference, as 
well as the representation of the state or states interested, whose 
rights also must be taken into consideration, seems indispensable, even 
if the right to vote in the Conference be denied them. 
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In my judgment, the Conference must be looked upon as the most 
effective agency to prevent international controversies and to render 
arbitration efficacious. Without entering into great detail, permit me, 
gentlemen, to develop my idea. I have always looked upon arbitration 
as the most useful institution and the greatest agency of modern civili- 
zation, with the condition, however, that it be an effective instru- 
mentality. To this end it is necessary on the one hand that submis- 
sion to arbitration shall not be left to the discretion of the parties 
in controversy. On the other hand, it will be necessary, in regard to 
such international questions as cannot be referred to arbitrators to 
find the juridical means for settling them without resorting to armed 
strength. This shall be the high aim of the Conference. It shall be 
the duty of the Conference to make the arbitration efficient. In case 
one or the other of the parties interested shall refuse to submit to 
arbitration, declaring that the controversy does not come within the 
sphere of arbitration, it shall be the duty of the Conference to decide 
whether or not it must submit. If we continue to leave it to the parties 
themselves to decide according to their individual convenience, whether 
or no the question is one for submission to arbitration, to what con- 
dition will this noble institution of civilization be reduced? 

Again, we must recognize that there are questions of a complex 
nature that are not susceptible of arbitration; for instance, questions 
that concern the political, economic, and moral life of the states, and 
the complex interests of the populations. Can the question of prepon- 
derance in the Balkans, or the pretensions to dominion along the 
Mediterranean be submitted to arbitrators? (Can we submit to arbi- 
trators conflicts regarding the aspirations for influence in Africa, 
in China, or in Persia? These are the great controversies that threaten 
peace and may lead to the general conflagration. And, gentlemen, to 
settle these matters, the Conference should be invested with judicial 
power. In such cases it should form a kind of arbitral tribunal, but 
of a high and superior order. 

It will devolve upon the Conference to enforce the juridical rules 
enacted by the Congress to maintain the juridical balance and to 
prevent war. 

What are the means by which the deliberations of the Conference 
may be executed? It shall be the duty of the Congress to determine 
these means. It shall be within its power to declare by what means 
peace shall be maintained and what coercive measures may be resorted 
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to, in time of peace, to compel each state to respect the common law; 
for instance, the peaceful blockade; interruption of diplomatic rela- 
tions with the states that compose the union, etc., etc. To enter into a 
detailed consideration of these measures would lead too far. I merely 
state that the Conference might decree the coercive measures defined 
by the Congress to insure respect for the laws it has enacted. 

In my work I have elaborated the sum total of the rules and pro- 
cedure for the juridical organization of the international society and 
for the elimination of political preponderance. On this occasion I 
can do no more than outline in a general way my point of view, draw 
your attention to the wider study of the problem which is so complex 
and difficult, and arouse in its behalf the assistance of your intellectual 
forces, greater by far than my own. 

I am grateful for the opportunity to address an American audience ; 
for you are most advantageously situated to take the initiative in the 
formation of the union of the civilized states, and to esablish the 
juridical organization of their society. 

The final result of the reform so greatly desired will be reached only 
in the distant future. The co-operation of all the forces is necessary 
for its accomplishment. In this country you have the noble tra- 
dition of democratic institutions. Therefore, you are rightly looked 
upon as the representative of the interests of democracy and the pro- 
letariat. 

You have at your disposal financial means which your multi- 
millionaires devote to the welfare of humanity. You are in position to 
bring about the union of the intellectual associations of all countries, 
with the purpose of realizing the union of civilized states. In ad- 
dition you have the majestic conception of the union on the basis of 
liberty, autonomy and equality, which forms the foundation of your 
confederation. Your government has never been a factor in the ques- 
tion of political preponderance; but while always defending the inde- 
pendence of your country, your government has ever manifested a 
high regard for justice and humanity. And I am convinced that 
the President of the United States is so situated that he may lead in 
this movement. 

To you, then, Americans, it belongs to realize the union of the 
civilized states, and to insure the supremacy of law and justice in 
behalf of the progress of civilization and of peace. 

There is an expression, with which I close all my works; it reads: 

“The family was the primitive unit of society; the union of the 
civilized nations shall be its last unit.” 
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Americans! I solicit your best efforts for the realization of the 
union of the civilized states! In this way you can do the most good 
for humanity ; and when the noble goal is reached, humanity shall then 
say: America has triumphed! 


THE PRESIDENT. We will now listen to a paper by Mr. Everett P. 
Wheeler, of New York, on “The International Regulation of Ocean 
Travel.” 


Appress OF Hon. Everett P. WHEELER, OF NEW York, 
on 
THE INTERNATIONAL REGULATION OF OCEAN TRAVEL. 
The Senate of the United States has just adopted the following 
resolution : 


Resolved, That the President of the United States be, and he is here- 
by, advised that the Senate would favor treaties with England, France, 
Germany, and other maritime governments to regulate the course and 
speed of all vessels engaged in the carrying of passengers at sea, to 
determine the number of life-boats, rafts, searchlights, and wireless 
apparatus to be carried by such vessels, and to assure the use of such 
other equipment as shall be adequate to secure the safety of such 
vessels, passengers and crews. 


This resolution naturally attracts the attention and calls for the 
consideration of the American Society of International Law. That 
law is in part the development of international usages which have, 
from time to time, come by general acquiescence to prevail among 
civilized nations. These usages are evidenced in the decisions of in- 
ternational tribunals and in the treatises of approved writers. Another 
source of international law is to be found in the treaties among nations 
which to a certain extent have codified, as it were, the law which pre- 
vailed before their adoption. 

So far as these treaties deal with subjects of general importance 
and involve interests common to all nations, it is very desirable that 
they should be uniform. This uniformity can best be obtained by con- 
ference between representatives of different maritime nations, at 
which the delegates shall have ample opportunity to consider the sub- 
ject in all its bearings and then report their conclusion for ratification 
by the Powers that sent them. Many such conferences, which have 
sometimes been called congresses, have been held. The one at The 
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Hague, in 1899, first made provision for the establishment of an inter- 
national court of arbitration. 

But long before this conference was held, there had been others in 
reference to maritime matters which had led to greater uniformity in 
maritime law. As the commerce between different countries increased, 
the number and size of vessels trading between them increased in 
a corresponding ratio. The speed and power of ocean steamers have 
increased in equal ratio, and these mighty vessels have almost entirely 
displaced the sailing vessels which carried almost all ocean commerce 
down to the year 1850. The risk of collision had increased in a corre- 
sponding ratio. Certain usages in reference to lights and signals had 
grown up in different countries. It is to the honor of the State of 
New York that one of the first acts of legislation prescribing lights 
and signals for the purpose of avoiding collision was adopted by that 
State in the year 1829. This act provided for the range lights, the 
forward white light lower, the after white light higher, which were 
required on all the waters of the State of New York for many years 
and were finally adopted by the International Maritime Conference of 
1889. Before that time and in or about the year 1861 many mari- 
time nations had regulated the lights and signals and precautions to 
be observed by ocean-bound vessels and these by common consent 
had become the law of the sea.’’ But experience showed that these 
regulations were in some respects deficient and the construction put 
upon them by the courts of different countries was to some extent 
diverse. Accordingly, by agreement of the great maritime nations, an 
international maritime conference was held at Washington in the 
year 1889. Many distinguished men familiar with the problems of 
navigation, some by experience in the navy, some by experience in 
merchant service and some as business men or maritime lawyers, took 
part in this conference. It revised the rules of navigation and the re- 
quirements as to lights and signals. The international rules as recom- 
mended by them were adopted by statute or by executive decree in all 
the principal maritime nations, and have become the law of the sea 
from that time to the present. They have removed many of the dis- 
tressing conflicts of law which existed before their adoption and have 
undoubtedly been the means of saving many lives, the percentage of 
collisions has diminished, the percentage of lives lost in consequence 
of collision has also greatly diminished. 


‘The Scotia, 14 Wallace, 170. 
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This conference also dealt with the subject of ocean lanes and with 
that of life-saving systems and devices. Commodore Maury, before 
the Civil War, had made a careful study of the ocean currents on 
the route between New York and Liverpool under the climatic con- 
ditions which prevailed at different seasons of the year and had recom- 
mended certain routes to be observed by ocean steamers plying between 
the United States on one side and British, French and German ports 
on the other side of the Atlantic. The great Civil War distracted at- 
tention from these recommendations. The subject was again taken 
up by Thomas Henry Ismay, who was one of the founders of the 
White Star Line, in a letter to the British Board of Trade on the Ist 
January, 1876. In this letter he called the attention of the Board of 
Trade to these recommendations of Commodore Maury, recommended 
them strongly for adoption as means of preventing collisions and avoid- 
ing danger from ice, and declared that he had required the steamers 
of the White Star Line sailing between New York and Liverpool to 
observe them. This recommendation was again taken up by the firm 
of Ismay, Imrie & Co., of which Mr. Ismay had been the senior part- 
ner, in a communication to the British Board of Trade, dated Novem- 
ber 12, 1889. The result has been that these lanes have been adopted 
by all the trans-Atlantic lines. 

At the conference of 1889,° the subject of the enforcement of the 
agreement as to these ocean lanes came under consideration and ref- 
erence was made to the discussion which had taken place before the 
United States Naval Institute at Annapolis. In the course of this dis- 
cussion Ensign Everett Hayden made the following statement :* 


The mails are given to the fastest vessels. One steamer may take a 
safer route, traverse a slightly longer distance and lose the mails. 
This very thing happened last year, when the Werra was beaten a 
few hours by the Servia, and Capt. Bussius complained that he had 
followed the route recommended and lost the mail in consequence. 
This question should therefore be carefully considered and postal 

regulations framed accordingly. 


This statement of Mr. Hayden expresses very clearly one intrinsic 
difficuity which had been perceived at the time of the conference, that 
is to say, the want of a sanction to any voluntary agreement that might 





2Proceedings International Maritime Conference, 1889, Vol. 3, pp. 269, 270, 277. 
3] bid., p. 278. 
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be entered into between the steamship companies. It also points out 
very clearly the disposition of the several governments to encourage 
speed in the ocean transit, even at the expense of safety. It is ob- 
vious that any effective regulation of this subject could only be secured 
by international agreement. 

The next subject that was dealt with by this conference of 1889 
was that of life-saving systems and devices. The report of the com- 
mittee on that subject is in Vol. 3 of the Proceedings, p. 182. This 
contains a report to the British Board of Trade of a commission which 
had been appointed by the Crown to consider the subject of life-saving 
appliances. The chairman of this commission was Thomas Henry 
Ismay. May I stop for a moment to say that I have known many 
men who were prominent in the commercial world. I have never 
known one of keener and more comprehensive insight, more liberal 
views and more resolute determination to achieve the best results for 
the public than the elder Mr. Ismay. 

The report of this commission was adopted by the British Board 
of Trade. It contains the following classification of ships and rules 
for the ships included in that classification, which are of especial in- 
terest at the present time: 


Ciass 1.—Drivision A [p. 195}. 


(a) Ships of this division shall carry boats placed under davits, 
having proper appliances for getting them into the water, in number 
and capacity not less than are given in the following table: * * * 


Minimum number of Total minimum cubic 


Gross tonnage. | boats to be placed un-| contents of boats to be 
der davits. | placed under davits. 
| oF KMEEE MG 
1. 2. | 3. 
9000 and upwards.| 14. | 5250. 
* * **« | x * ok * | * * * 





(f) If the boats placed under davits in accordance with the fore- 
going table do not furnish sufficient accommodation for all persons 
on board, then additional wood, metal, collapsible or other boats of 
approved description (whether placed under davits or otherwise) or 
approved life-rafts shall be carried. 











40 


Together they must provide at least “in the aggregate double the 
minimum cubic contents required by column 3 of that table.” 


But 


(g) When ships are divided into efficient water-tight compartments, 
so that, with any two of them in free communication with the sea, the 
ship will remain afloat in moderate weather, they shall only be re- 
quired to carry additional boats or life-rafts of one-half of the capacity 
required by paragraph (f) of these rules. 


(h) There must be a life-buoy for each boat and a life belt for 
each person. 

The principle of these rules was approved by the conference* and it 
recommended : 


that the several governments adopt measures to secure compliance 
with this principle in regard to such boats and appliances for vessels 
of 150 tons and upwards, gross tonnage. 


Unfortunately the several governments did not adopt these recom- 
mendations. A great diversity came to prevail in the equipment of 
ocean steamers belonging to different countries. Some nations were 
exacting, some were lax. The result was an unfair discrimination 
against the vessels of those countries which had adopted more strin- 
gent regulations. Unfortunately the traveling public does not appear 
ever to have attached importance to the existence of safety appliances 
upon ocean vessels. The percentage of deaths caused by accidents at sea 
has been so small that practically they have been considered negligible. 
I am sure there are many here who have listened to the Collect in the 
Episcopal liturgy in which the petition is for the preservation on the 
great deep and to be guarded from the dangers of the sea and have 
thought it somewhat superfluous. The recent dreadful disaster has 
shown that although these perils are much less frequent than they 
were when this Collect was composed, yet when they do occur they 
may be more deadly. It is therefore not difficult at this particular 
moment to convince our people that agreement on this subject between 
the commercial nations of the world is of great importance. Even if 
among the 2,167,115 passengers carried across the Atlantic during the 
year ending June 30, 1911, the loss of life was only 262 and the per- 
centage of loss was therefore about one in eight thousand, still in the 


4[bid., Vol. 2, pp. 1091, 1093. 
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aggregate the loss was serious. In the current year it has been ter- 
rible and we all agree that precautions must be taken as far as human 
skill and foresignt can extend to prevent it in the future. 

Let it, however, be distinctly understood that the adoption of ade- 
quate precautions will cost money and will somewhat increase the 
length of the ocean voyage. Now in the time of our calamity is a 
suitable period to make good resolutions on the above subjects and to 
take prompt measures to carry these resolutions into effect. A year 
from now it is much to be feared the disaster to the Titanic will be 
forgotten by most people. 

The difficulties that have been pointed out which have arisen from 
the want of international regulations on these subjects have not escaped 
national attention. Some attempt to cope with them was made by 
the British Parliament in 1906, in the Merchants Shipping Act of that 
year. (I quote from the introduction to the edition by Sanford D. 
Cole.) 


Two leading ideas seem to be embodied in the Merchants Shipping 
Act. One is the adoption of the principle of enforcing regulations, 
which have safety for their object, against the ships of all nationalities 
trading to other ports. The freedom hitherto enjoyed by foreigners 
from the obligation of complying with the British rules already en- 
forced against British ships will come to an end. The other leading 
idea is the improvement of the food and conditions of service of the 
British sailor. 


The safety regulations which were applied to foreign ships by this 
Act are those relating to load line, detention when ship is unsafe owing 
to defective equipment, shifting of grain cargoes and carrying of life- 
saving appliances. 

All these subjects ought to be dealt with by international regula- 
tions. Vessels which pass from the ports of one nation to those of 
another cannot comply with the rules of all when these differ. They 
are certain to differ unless harmonized by treaty. And experience 
shows that such treaties can most wisely be framed after full con- 
sideration at an international conference. 

Another subject that has been considered at the Third International 
Conference on Maritime Law is that of salvage. The ratification of 
the salvage treaty was consented to by the Senate January 18, 1912.° 





5The text of the convention is in Vol. 4, American Journal of International 
Law; supp. p. 126. 
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But unfortunately this conference did not go far enough in reference 
to the important subject of compensation for saving life at sea. By 
the ancient maritime law salvage compensation for the saving of life 
at sea, unconnected with the saving of property, was not allowed. 
This is still, I regret to say, the law of the United States, although it 
is true that our courts will grant more liberal compensation for the 
saving of property when it is accompanied by the saving of life. This 
was so held by Judge Ware in the Emblem,® in 1840, and by Judge 
Benedict in the George W. Clyde,’ in 1897. 

The case of the Emblem is a remarkable illustration of the growth 
of the spirit of humanity during the last sixty years. The Emblem 
was a schooner that was dismasted and thrown on her beam ends in 
a storm. She drifted for five days, was passed by twenty-three ves- 
sels, no one of which went to her relief. Finally one vessel did suc- 
cor her. Alas! all her crew died of exposure. The captain’s wife 
alone survived. 

The British Parliament made some provision by statute for the 
amendment of the law of salvage in this particular. The first enact- 
ment proved inadequate. The British Merchants Shipping Act of 
1894° authorized the court to award salvage compensation for saving 
life from a foreign vessel if “the services are rendered wholly or in 
part within British waters,’ and for saving life from a British vessel 
wherever the services were rendered. If it had not been for this act 
the Carpathia would have had no right to compensation for saving the 
lives of the ship-wrecked survivors of the Titanic. 

That great admiralty lawyer, Sir Francis Joune, held in the 
Pacific’ that a British vessel was entitled to compensation for saving the 
passengers and crew of a Norwegian ship that had been wrecked on 
the high seas, on the ground that they were brought into England by 
these salvors. The British Parliament did not think itself justified 
in extending to foreign vessels the liberal rule it applied to British 
ships unless the service was partly rendered in British waters. 

It is reserved for international agreement to extend this beneficent 
principle to the commerce of all nations. 

The Brussels Convention, just ratified (Article 2), restricts the sum 





62 Ware Rep., 61. 
780 Fed. Rep., 157. 
8Section 544, subs. 1. 
(1898) Prob. 170. 
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paid for salvage compensation to “the value of the things saved.” 
Article 9 does make the following provision in favor of life-savers: 


Savers of human lives who have participated in the same dangers 
shall be entitled to a fair share of the remuneration granted to the 
rescuers of the vessel, the cargo, and their accessories. 


This is no more than Judge Ware, in the United States District 
Court for Maine, did in 1840. I submit that the nations should now go 
farther, and adopt the more liberal English rule, and extend it so as 
to apply to the vessels of every nation. Surely. a common carrier who 
has engaged a crew, or received compensation for the transportation 
of passengers should be liable in persona for just compensation for 
saving the lives of those who have thus entered its service or entrusted 
themselves to its care. 

Article 11 of this same convention provides as follows: 


Every master shall be obliged, so far as he can do so without serious 
danger to his vessel, his crew or his passengers, to lend assistance to 
any person, even an enemy, found at sea in danger of perishing. 


It seems to me that if there be this duty, as we all agree, and as 
this nation has now enacted, there should be a corresponding reward. 

I have made no attempt in this paper to deal in detail with the 
various requirements which different nations have already adopted for 
the security of those who voyage on the great deep. My purpose is 
accomplished if I have impressed the necessity of international regu- 
lation and the importance of immediate attention to the subject. It 
may well be assigned as one of the principal topics for consideration 
at the International Conference at The Hague. 

And now in conclusion may I say just one personal word. 

There was one of those who went down with that great steamer, 
the Titanic, whom I knew intimately and loved dearly. He was one 
of those loyal Democrats who stood by Grover Cleveland in all his 
campaign for tariff reform and for sound money during both his 
administrations. That was Isidor Straus. High-minded, courageous, 
faithful to his conceptions of duty as any man I ever knew. 
I am convinced that if he could have felt that through his 
death there might be an amelioration in the requirements for the navi- 
gation and equipment of steamers, if he could have felt that his death 
would so stimulate the conscience of the nations as to lead them to an 
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international agreement on these subjects, he would have given his 
life willingly. And so I would use, if I might, for his epitaph, the 
words of that Great Hebrew statesman and man of affairs, who was 
also a prophet, as in my opinion all really great men are: 

“They that be wise shall shine as the stars in the firmament, and 
they that turn many to righteousness, as the stars forever and ever.” 


The Presipent. The next session of the Society will be held in this 
hall to-morrow morning at ten o’clock, until which time we now stand 
adjourned. 














SECOND SESSION. 


Fripay, ApriIL 26, 1912, 10 o’cLock, A. M. 


The Society was called to order at 10.30 o’clock a. m. President 
Harry Pratt Judson, of the University of Chicago, in the chair. 


The CHAIRMAN. The paper by Mr. Straus, which was not read last 
night, entitled “The Humanitarian Diplomacy of the United States,” 
will now be read by the Secretary, Mr. Scott. 


Mr. Scott. Mr. Straus had intended to be present to read his paper 
himself and to speak at the banquet to-morrow night; but the awful 
accident to the Titanic, and the loss of his revered brother, have pre- 
vented him from appearing in person to-day, and he has asked me to 
read his paper, which I now proceed to do. 

(The paper referred to was thereupon read by the Secretary.) 


ApprESs OF HONORABLE Oscar S. STRAUS 
on 
HuMANITARIAN DIPLOMACY OF THE UNITED STATES. 


As the nations come into closer contact by reason of the rapidity of 
inter-communication and the growth of international interests, political 
and commercial, the meaning of the phrase “family of nations” as- 
sumes a more real significance, and the welfare of each in a progress- 
ing degree is bound up with the welfare of all. “World politics” exerts 
more and more influence and control over the relations of nations. 
Independence in international law signifies that each sovereign state 
has complete liberty to manage its affairs externally and internally, 
as it may wish. While this is the general theory, as a matter of fact 
international relations are primarily controlled by national interests 
modified by the collective obligations of each nation to all the others; 
national independence, like personal liberty, is not in fact unrestricted, 
but a right or condition modified and limited by the rights and inter- 
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ests of other independent states. The highest law of nations is self- 
preservation, and in order to protect and conserve its national entity, 
a state is justified to go to war, and as the greater includes the lesser, 
under such circumstances to intervene in the affairs of other states 
to control their external as well as the internal affairs of such other 
states, if its own sovereignty is menaced, or its vital interests jeopard- 
ized. This intervention may take many forms, and has varying degrees. 
In its extreme form it implies the ultimate and even the immediate use 
of force, dependent upon circumstances. It may be mandatory or 
dictatorial. In its lesser forms it assumes the right to interfere with 
the action of another state, be that action within the state itself or in 
its relations with other states. A distinction is drawn, and properly so, 
between intervention,—or dictatorial interference in the relations of 
other states, or in the domestic affairs of another state contrary to its 
will_—and the right of intercession, to protest against action or con- 
templated action, to make a tender of good offices, to act as mediator, 
to express sympathy for the suffering, et cetera. In fact, the chief 
function of diplomacy is by timely protest, by mediation, or by the 
tender of good offices, and by the exercise of those functions which, 
for the lack of a better term, may be called diplomatic as distinguished 
from mandatory or dictatorial intervention, to prevent a condition 
which, if not checked or adjusted, might provoke serious international 
irritation and possibly induce active intervention and war. The 
grounds for intervention depend upon circumstances and upon inter- 
national interests and upon the enlightened public opinion of the 
civilized world. In other words, intervention is by right when it is 
necessary for self-preservation, and secondarily since the rise of the 
European “balance of power” devised to prevent and hold in check 
the preponderance of any single Power, it is agreed by the public law 
of European states, that the right of intervention exists to maintain 
this status. As distinguished from intervention by right, there are 
instances where intervention is justified by the enlightened sentiment 
of the civilized world. Under.this head may be classified the interven- 
tions for the preservation of the Ottoman Empire, or to prevent its 
dismemberment in the interest of separate groups of European Powers. - 

There is another class of causes where intervention is not recog- 
nized as strictly an international right, but where it is justified “by a 
high act of policy above and beyond the domain of law,” especially 





'Historicus, Letters on Some Questions of International Law. 
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if such intervention is free from the suspicion of self-interest and is 
not used as a cloak for national ambition, but undertaken solely and 
singly in the interest of humanity for the purpose of ending revolting 
barbarities, inhuman oppressions or religious persecutions. The ob- 
ject of this paper is to review so much of the diplomatic history of the 
United States which directly concerns questions of humanity where our 
government has made remonstrances, formulated its protests, or ap- 
pealed to enlightened public opinion in the interest of humanity, to put 
an end to oppression and religious persecutions. No nation has from 
its foundation on frequent occasions taken a more positive stand upon 
the principle of non-intervention, than the United States. This prin- 
ciple was developed into a policy by Washington, notwithstanding our 
alliance with France, and was emphasized in his Farewell Address. 
Yet no nation has stood more firmly upon the right of expatriation and 
the protection of its citizens, native-born and naturalized, in foreign 
lands, than our own, which protection has again and again been ex- 
ercised on behalf of naturalized citizens who, on their return to the 
country of origin, have been subjected to pains and penalties imposed 
chiefly because they had emigrated and become naturalized in the 
country of their adoption, without first obtaining the consent of their 
country of origin. From the many definitions of our statesmen since 
Jefferson, expounded the American doctrine of citizenship and ex- 
patriation, I quote that of Attorney-General Caleb Cushing, in an 
opinion given in 1873, wherein he said: * 


The people of the United States are composed of emigrants from 
Europe, most of whom expatriated themselves in order to escape from 
oppression, or, if you please, legal impediments to personal action 
in countries of their birth, and many of whom were the actors and 
victims of revolutions or of civil wars. * * * The doctrine of 
absolute and perpetual allegiance—the root of the denial of any right 
of emigration—is inadmissible in the United States. It was a matter 
involved in and settled for us by the Revolution which founded the 
American Union.’ 


In 1859 Mr. Cass, the Secretary of State, in his instruction to our 
Minister to Prussia, said: “The moment a foreigner becomes natural- 
ized, his allegiance to his native country becomes severed forever. He 
experiences a new political birth, * * * Should he return to his 
native country, he returns as an American citizen and in no other char- 





2Foreign Relations, 1873. Part II, 1353. 
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acter.” The American doctrine of expatriation was greatly strength- 
ened and expressly adopted by the conclusion of naturalization treaties 
with the leading European nations beginning with the Bancroft treaties 
of 1868 with the North German Union. This was followed by the 
Act of Congress of July 27, 1868 (Revised Statutes §§ 1999, 2000, 
2001), by which the right of expatriation was declared to be an in- 
herent right of all people, and that naturalized citizens of the United 
States should while abroad be entitled to receive the same protection of 
person and property as is accorded to native-born citizens. It was 
further declared that whenever any citizen was unjustly deprived of 
his liberty under the authority of any foreign government, it should 
be the President’s duty forthwith to demand of such government the 
reasons for the imprisonment, and if it appeared to be wrongful and 
in violation of the rights of American citizenship, forthwith to demand 
the release of such citizen, and, if the release was unreasonably delayed 
or refused, to use such means not amounting to acts of war, as might 
be necessary and proper to obtain such release and then to communi- 
cate all the facts and proceedings to Congress. 

This American doctrine of expatriation, coupled with our liberal 
laws of naturalization, under which we freely received the emigrants 
from other countries, incorporated them into our body politic and en- 
dowed them with the rights of citizenship, naturally had the effect of 
more directly arousing our sympathetic interest for the oppressed, 
especially in such lands from which refugees have come, and to which 
after naturalization they returned, attracted by the suffering of rela- 
tives and friends, frequently becoming involved in revolution or in 
efforts to ameliorate conditions, and thereby bringing us into direct 
relations with political and religious oppression in countries where such 
unfortunate conditions prevail. The diplomacy of humanity to a large 
extent growing out of such and similar circumstances, has made a 
stronger appeal to our sympathies and had a wider application in our 
relations than in the foreign relations of other countries. Another 
class of cases grow out of the fact that a number of the leading Ameri- 
can Protestant denominations have for some seventy years past main- 
tained in Oriental countries religious, medical and educational mis- 
sions, and by reason of their work and sympathy for their converts, 
become involved in the chronic disorders in such lands and have to 
appeal to their government for protection and redress for the loss of 
life and destruction of property, so that on numerous occasions, when 
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diplomacy failed, protection and redress could only be obtained by the 
display of naval force. 

Upon the strict legalistic principles it is very doubtful whether hu- 
manitarian intervention can be justified, but international relations are 
not wholly controlled by the principles of law. A large element of the 
popular conscience at times enter into those relations and shape the 
action of states. Hall says: 


The opinions of modern international jurists who touch upon hu- 
manitarian intervention are very various and for the most part the 
treatment which the subject receives from them is merely fragmentary, 
notice being taken of some only of its grounds, which are usually ap- 
proved or disapproved of without very clear reference to a general 
principle.* 


One of the earliest incidents in our diplomatic relations which ap- 
pealed to the classic imagination and humanitarian sympathies of our 
people was the war of the Greeks for independence from the Turkish 
yoke. Resolutions of sympathy and for aid were presented by Mem- 
bers of Congress from Massachusetts and New York on behalf of com- 
mittees of citizens from those States, but the House took no action 
thereon. President Monroe in his annual message of December 3, 1822, 
expressed the hope that the Greeks would recover their independence, 
and referred to the sympathy in their favor throughout the country. 
Similar reference was made in his annual message the following year. 
John Quincy Adams, in his annual message of 1825, referred to our 
sympathy in their war, and hoped for their success, and in his annual 
message of 1827, he informed Congress that “the sympathies which 
the people and Government of the United States have so warmly in- 
dulged with their cause have been acknowledged by their government 
in a letter of thanks.” 

The next notable instance which made an appeal to the humani- 
tarian sympathies and liberty-loving sentiments of the people of the 
United States grew out of the Hungarian Revolution of 1848 and 
commiseration for Kossuth and his associates, who having escaped to 
Turkey,.were held in captivity there. On the 3d of March, 1851, both 
Houses of Congress passed a resolution requesting the President to 
authorize the employment of a public vessel to convey the captive refu- 
gees to this country. President Fillmore, in his annual message, re- 





3Hall, 3rd edition, p. 288, note. 
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ferring to the grateful acknowledgments Governor Kossuth had ex- 
pressed for our government’s interposition on behalf of himself and his 


associates, stated that “this country has been justly regarded as a safe 


asylum for those whom political events have exiled from their own 
homes in Europe,” and recommended to Congress to consider in what 
manner Kossuth and his compatriots brought here by its authority 
should be received and treated. On Kossuth’s arrival, he was presented 
by Mr. Webster, the Secretary of State, to the President and was re- 
ceived by the Senate and the House, and afterwards he was officially 
entertained at the Executive Mansion and banqueted by the House. It 
was soon made apparent that Kossuth’s purpose in coming here was 
to induce our government to give its moral and material aid to renew 
the struggle for Hungarian independence, though Mr. Webster and 
the President made it clear that our government would not depart 
from the traditional policy of not interfering in the affairs of other 
nations. Notwithstanding our refusal to meet the hopes and wishes 
of the Hungarian patriot, whose masterly oratory and picturesque 
appearance aroused the admiration and enthusiasm of many of our 
most prominent men, the hope for Hungarian independence so offended 
the Austrian Chargyé, Hiilsemann, that he addressed a note to Sec- 
retary Webster protesting against the honors shown to Kossuth by 
our government and its citizens, and especially against the latter’s 
speech at the Congressional banquet. To this Webster made no reply, 
and thereupon the Chargé laid his protest before the President, where- 
upon he was informed by the Secretary of State that the government 
would hold no further personal intercourse with him, and that he must 
confine himself to written communications. In answer to this notice 
he addressed a note to Secretary Webster stating that his govern- 
ment would not permit him to remain here longer “to continue in 
official intercourse with the principal promoters of the much-to-be- 
lamented Kossuth episode.” 

One would search in vain the records of the world’s history to find 
a more striking example of a war undertaken by any nation from mo- 
tives more singularly humane and free from selfish interests and pur- 
poses than our war with Spain. President McKinley in his special 
message to Congress of April 11, 1898, after reviewing the insurrec- 
tions and revolutions in the island against the dominion of Spain 
during the past fifty years, and recounting the cruelties and barbari- 
ties which shocked the sensibilities and offended the humane sympa- 
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thies of our people, recommended our forcible intervention as a neutral 
to stop the war “according to the large dictates of humanity.” The 
grounds set forth by him justifying such intervention were summarized, 
the first and main one being, to quote his words: “In the cause of 
humanity and to put an end to the barbarities, bloodshed, starvation, 
and horrible miseries now existing there, and which the parties to the 
conflict are either unable or unwilling to stop or mitigate.” Con- 
gress in its joint resolutions which authorized the war, after referring 
to the humane considerations that prompted them, expressly disclaimed 
any intention or purpose to exercise any other power or control in 
Cuba except for pacification, and when this was accomplished, to leave 
the government and control of the island to the people therein. Sub- 
sequent events have accentuated and verified in every respect the un- 
selfish purposes and humane motives which prompted our government 
and people in the making of the war. 

Our humane diplomacy in the past sixty years has many times been 
extended in all Mohammedan countries, as well as in China and Japan, 
for the protection of our missionaries, and the good offices of our con- 
sular and diplomatic officials employed in behalf of converts and other 
native Christians. Such good offices, when tendered, were not exer- 
cised as a right but in the interest of humanity and to preserve good 
relations. We have, however, refrained from going to the length of 
the European Powers, who, by a system of protégés, extend their pro- 
tection even to natives of such countries in the interest of commerce as 
well as humanity. 

No class of people have been compelled more often to invoke the 
humanitarian diplomacy of civilized states than the Jews, because no 
people have, since time immemorial, by reason of race hatred and re- 
ligious persecution, suffered as they have from inhumanity and oppres- 
sion in every form and degree. The aid of our government has been 
more directly appealed to than that of other governments in recent 
years, by reason of the large immigration of refugees driven hither by 
restrictive measures, oppressions, and massacres in Roumania and 
Russia. President Harrison, in his annual message, December 9, 
1891, referring to remonstrances made by our government to Russia 
because of the harsh measures known as the May Laws, being en- 
forced against the Jews, said: 


The banishment, whether by direct decree or by not less certain in- 
direct methods, of so large a number of men and women is not a local 
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question. A decree to leave one country is, in the nature of things, an 
order to enter another—some other. This consideration as well as the 
the suggestions of humanity, furnish ample ground for the remon- 
strances which we have presented to Russia. 


President Roosevelt, in his annual message of December 4, 1904, 
referring to the remonstrances of our government by reason of the 
massacres in Kishinef and in a hundred other cities and towns in Rus- 
sia, which so shocked the enlightened sentiment of the world, said: 


Nevertheless there are occasional crimes committed on so vast a 
scale and of such peculiar horror as to make us doubt whether it is 
not our manifest duty to endeavor at least to show our disapproval of 
the deed and our sympathy with those who have suffered by it. The 
case must be extreme in which such a course is justifiable. * * * 
The cases in which we could interfere by force of arms, as we inter- 
fered to put a stop to the intolerable conditions in Cuba, are neces- 
sarily very few. Yet it is not to be expected that a people like ours, 
which in spite of certain very obvious shortcomings, nevertheless as a 
whole shows by its consistent practice its belief in the principles of 
civil and religious liberty and of orderly freedom, a people among 
whom even the worst crime, like the crime of lynching, is never more 
than spasmodic, so that individuals and not classes are molested in 
their fundamental rights—it is inevitable that such a nation should de- 
sire eagerly to give expression to its horror on an occasion like that 
of the massacre of the Jews in Kishenef, or when it witnesses such 
systematic and long-extended cruelty and oppression as the cruelty and 
oppression of which the Armenians have been the victims and which 
have won for them the indignant pity of the civilized world. 


The Treaty of Berlin of 1878, which followed the Russo-Turkish 
War of the preceding year, had for its object the adjustment of the 
relations of the Balkan States, to free them from the Turkish yoke and 
at the same time restore the European balance. This treaty not only 
expressly recognized, but materially advanced the right of interven- 
tion in the internal affairs of other states and provided for extensive 
guarantees of a humanitarian nature. The independence of Monte- 
negro, Servia, Bulgaria and Roumania were recognized by the great 
Powers upon the express condition that there should be no religious dis- 
criminations, that all of the subjects of the several states should be 
guaranteed the enjoyment of their civil and political rights, and that 
the citizens and subjects of foreign Powers should be treated with- 
out distinctién of creed on a footing of perfect equality. 
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The persecutions of the Jews in Roumania in 1892, and the large 
influx of impoverished refugees to our shores, shocked the enlightened 
sense and aroused the humanitarian sentiments of our people. Secre- 
tary Hay took up the subject in his inimitable and masterly style. He 
addressed an instruction to our minister to Roumania, for communi- 
cation to that government and at the same time forwarded it to our 
ambassadors to the several signatory Powers to the Treaty of Berlin, 
with instructions to bring it to the attention of the governments con- 
cerned, with the hope that such Powers may take such measures as to 
induce the Government of Roumania to reconsider its oppressive meas- 
ures and restrictive laws. After reciting the wrongs which the Jews 
were made to suffer, so repugnant to the moral sense of our enlight- 
ened age, he adds: 


This government can not be a tacit party to such an international 
wrong. It is constrained to protest against the treatment to which the 
Jews of Roumania are subjected, not alone because it has unimpeach- 
able grounds to remonstrate against the resultant injury to itself, but 
in the name of humanity. The United States may not authoritatively 
appeal to the stipulations of the Treaty of Berlin, to which it was not 
and can not become a signatory, but it does earnestly appeal to the 
principles consigned therein because they are the principles of inter- 
national law and eternal justice, advocating the broad toleration which 
that solemn compact enjoins, and standing ready to lend its moral 
support to the fulfillment thereof by its consignatories, for the act of 
Roumania itself has effectively joined the United States to them as an 
interested party in this regard. 


The diplomacy of humanity, which has had so large a place in the 
foreign relations of our country, has had its employment immeasur- 
ably facilitated, though not in direct terms, yet in the spirit of the pro- 
visions for the tender of “good offices or mediation” of the Hague 
Convention for the Pacific Settlement of International Disputes. These 
provisions, recognizing the closer ties uniting the family of nations, 
reversed their attitude from that of hostility to friendly reception of 
that form of intervention which comes under the above designation, 
by providing: “The exercise of this right [the offer of good offices 
or mediation] can never be regarded by either of the parties in dis- 
pute as an unfriendly act.” 

The enlightened sense of the world is the basis of international 
morality, and as that sense finds freer expression with the growth of 
public opinion and of parliamentary institutions, the forces of civili- 
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zation in every land will supplant more and more the doctrine of ex- 
pediency in international relations by the principles of morality and 
humanity, founded upon justice and righteousness. 


The CHAIRMAN. The paper which has just been read, was to be 
the last paper last evening, and last evening’s program is therefore 
now completed and is now open for discussion. Is there anything to 
be said on the subject of this paper? 


Mr. WHEELER. Mr. President, I should like to be permitted to say 
one word in regard to the diplomatic history of the author of the paper 
that has just been read. I happen to know something in this regard, 
because I was on the committee charged with the consideration of the 
subject. No minister we have ever had in Constantinople has done so 
much to enforce the principles of justice which are advocated in that 
paper as Mr. Straus; and I happen to know that we have never had a 
minister there, whosé conduct and whose activity were more satis- 
factory to the American citizens who have sent missionaries to Turkey 
for medical, for educational, or for religious teachings, than Mr. 
Straus. By the greatest tact and the greatest fairness, without any 
discrimination for or against any organization, he exerted himself 
to the utmost to maintain and to secure the rights which have been 
guaranteed by treaties to citizens of the United States. 


Mr. Ion. Mr. Chairman, I would like to refer for a moment to 
the subject of the last paper presented by the famous writer, Pro- 
fessor Fiore, and ask if I may be permitted to put to him one ques- 
tion. He told us last evening that there should be a union of civilized 
states. The question I desire to ask is, what are civilized states ? Who 
is going to define what constitutes a civilized state? What will be the 
criterion of a civilized state? So far as we know, there are a good 
many states that are not civilized, according to our own conception, 
and yet are members of the family of nations. 

If you will allow me, I will put the question to him in French. 

(The question was put and Professor Fiore answered in French.) 


The CHAIRMAN. We have with us Mr. Lange, the Delegate from 
Norway, and Secretary-General of the Interparliamentary Union. I 
will ask him to give a brief summary of the reply of Professor Tiore. 
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Mr. Lance. I am rather taken by suprise at this request. My friend 
Dr. Scott, asked me to give a brief summary of what Professor. Fiore 
said, but I am frank to say that I can give only a very crude account 
of what has been said by so eminent a gentlemen in so eloquent an 
address. 

He began by stating that it was quite true it would be impossible to 
draw a strict line of demarcation between civilized and uncivilized 
nations, and that therefore he was unable to answer the question defi- 
nitely ; but, on the other hand, he thought it would be possible to develop 
an idea as to what should be considered a country of civilization—of 
European or American civilization. He very strongly accentuated the 
idea that, according to his view of international law, not only civilized 
countries were entitled to rights in the society of nations, but also popu- 
lations without a strictly political organization. He said that even 
now some nations and some states are on an imperfect footing within 
the society of nations, and cited as examples different oriental coun- 
tries which could not be considered as altogether civilized, citing as an 
illustration the situation of affairs in Japan several years ago, but he 
said that now no one would deny to Japan the rights of a fully civil- 
ized country. 

Professor Fiore thought that with the progressive evolution of 
civilization and of international law it would be possible to arrive at 
the organization which he had in view. 

If I may be permitted, I would like, since I am now speaking, to 
add a few words of my own.-in relation to the same subject. Of 
course, I think the idea of a union of states or a union of nations is 
the great idea to which we are all tending; and it is of great service 
always to put ideals before the eyes of the workers and speakers in the 
great cause of international right and international peace. On the 
other hand, I am afraid that this ideal is still a long way off. There 
are however, other things nearer at hand in the same line of evolu- 
tion, to which our work could be put to great use. I would like to say, 
in connection with what Senator Fiore said to you with reference to 
the rights of unorganized nationalities, a word in favor of the notion 
which does not yet, except in an imperfect way, belong to present inter- 
national law. There is no doubt about it that there are nations now 
without political organization which are not fit to govern themselves, 
and which by inordinate conduct may destroy not only their own 
future, but also the present state of humanity at large. 
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I think that the right thing to do would be to create and try to de- 
velop a sort of international procedure by which the union of the 
‘states, as an actual fact, might be accomplished. It is not now very 
difficult to say which states are considered to be civilized states. They 
are the states represented at The Hague Conference, and there are 
from 44 to 46 of them. There might be a common authority estab- 
lished to exercise a tutelage over states and even nationalities, so that 
they might be educated to take care of themselves. 

I now remember what I should have said in giving a summary of 
Professor Fiore’s speech, that he stated that there was an analogy be- 
tween states and individuals. For instance, the individual was sup- 
posed to arrive at his majority at 21 years of age, and then was able 
to take care of himself; but we all know that there are persons over 
21 who are not able to take care of themselves and who are there- 
fore put under tutelage. It is just the same with states. Individuals 
are put under the authority of an official in an official way, and it 
should be the same with states and nationalities which are not able 
to govern themselves. I think that is an idea to be developed within 
international law, and it would be a preparation for this union of civil- 
ized states which I hope will come, if some definite rights were given 
to a common authority. 


The CHarrMANn. Is there any further discussion of this paper? 


Professor Ion. When I asked the question of Senator Fiore, I had 
in mind the present family of nations in Europe. We all know that 
there are nations in Europe, and some not in Europe, which are mem- 
bers of the family of nations, but are not civilized. For instance, in 
1856, Turkey, for certain political reasons, was admitted into the 
family of nations, and we all know what happened. We remember 
the massacres that were committed by the Turks in Turkey, and we 
know that Turkey was not, at the time, ready to be admitted as a 
member of the family of nations. There is also a danger on account 
of the political interests of European Powers to demand the admission 
of various states, which are not civilized, into membership in te 
family of nations. 


Mr. Marsurc. Mr. Chairman, the discussion which has developec 
this morning is one of the highest importance; it is of as much im- 
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portance as any topic that is likely to come up in the course of this 
session. This idea which Drs. Fiore and Lange have discussed so ad- 
mirably is one which, instead of interfering with the independence of 
countries, is likely to preserve that independence. 

To give an illustration: The United States went into Cuba and 
liberated it from Spain. It administered Cuba for the time being, and 
then withdrew, thinking that the Cuban people were able to govern 
themselves. In this hope it was disappointed. It entered Cuba a 
second time and administered the island until the people showed a dis- 
position to hear and respect the voice of the ‘people at the polls, until, 
in other words, there was established a practical and an orderly 
government. Here was a self-denying act, an act of very great self- 
restraint. Can we expect many nations to act thus, or can we count 
upon doing it ourselves again, when the temptations may be greater 
and when it may concern some contiguous territory such as Mexico? 

If, im a case like that, you have a group of Powers that can inter- 
vene or can delegate one Power to intervene on behalf of the others, 
you have a situation where the temptation to remain is very much 
less than it is under present conditions. In the case of Cuba to 
which I have just referred, the United States, if we had had such an 
institution, would have acted under the mandate of the Powers. 

Another thing. We cannot stop the expansion of race. Unless 
some institution is provided such as that here proposed, an institution 
by which the expansion of race can go forward peacefully, you will 
have the expansion of race by force, which will mean the continued 
conquest and absorption of the smaller countries. 


Mr. Wue tess. Mr. Chairman, it is with no little diffidence that I 
arise in this distinguished assemblage to make a few remarks which I 
hope may not be considered inappropriate, but which appear to me to 
be pertinent to the objects and purposes of this gathering, and to which 
I am impelled by the remarks of the gentleman (Mr. Ion) who has 
just hinted at armed intervention by one American nation in the politi- 
cal affairs of another, a member with us of the Pan-American Union. 

dWe are gathered here in a peculiarly interesting place—we stand, 
as it were, upon holy ground. We sit here in a temple erected to 
American fraternity and dedicated to Pan-American peace; the shrine 
bf an institution founded to promote harmony among the great family 
of American republics, co-members of this Union of all the Americas. 
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The gentleman who has just spoken has made reference to interven- 
tion by the United States in the affairs of Cuba and of Mexico. The 
paper which we have just heard read, prepared by Mr. Straus, has 
dwelt upon the humanitarian diplomacy of the United States, but has, 
too, pointed out the occasions in which intervention would, he says, be 
justified on the grounds which he has indicated. 

I want, in a few brief words, to declare my attitude on this serious 
subject. There has been of late a great deal of talk in the news- 
papers and even in diplomatic journals, in regard to the possibility 
and the justification of intervetnion on the part of the United States 
in the affairs of the Republic of Mexico, and it now finds voice in this 
audience. I feel an interest in that matter, and I speak feelingly as I 
think of such an act and of its inevitable consequences. I am a good 
deal at home in Mexico, as I spend about half of my time there. I am 
a friend of Mexico. I am in hearty accord with the purposes of this 
organization; and I believe in the principles upon which the Pan- 
American Union has been founded; and here in this beautiful home 
of the Pan-American Union, I want to raise my voice energetically and 
positively against any sort of intervention on the part of the United 
States in Mexico. : 

It has been often said by some whose opinion is of weight among 
us, and who are honestly patriotic than blindly partisan, that the for- 
mer American intervention in Mexico was a great wrong on the part 
of the United States. This is not the occasion to enter into such a now 
academic discussion ; but I do say that another intervention in Mexico 
by the United States, under the existing circumstances, unfortunate 
and disagreeable as they are, would not only be a most egregious 
blunder, but, in my opinion, would be an outrageous crime against 
the very principles for which this society stands—fraternity and har- 
mony among the sister Republics of the Pan-American Union of 
nations. 

I have just returned from a three months’ trip in Mexico, and am 
now on my way there again. There are, to my knowledge, no circum- 
stances now existent which would, for one moment, justify a violation 
of the principles for which this Society and this Union exist. It would 
be abhorrent not only to the general principle of the promotion 
of peace throughout the world for which we earnestly stand, but it 
would be particularly abhorrent to every devotee of the principles for 
which this Pan-American temple stands here—peace and fraternal 
love among the American Republics. 
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There are two considerations which signally emphasize what I seek 
to express. In the first place, intervention in Mexico means war, and 
war would be a violation of that principle of universal peace which 
we preach and for which we strive through this and so many organi- 
zations. And particularly a war with Mexico would also be a flagrant 
breach of, and a suicidal violence to, the especial principles of frater- 
nity, goodfellowship and peace among the American Republics, for 
which the Pan-American Union was conceived and to-day exists ; and 
as its immediate and lasting result, such act would in an instant shat- 
ter, like a bomb-shell, the very corner-stone of this beautiful temple, 
and bring down its resounding ruins upon our impious heads, making 
a mockery and a reproach of the very professions of peace and fra- 
ternal love upon which its foundations are laid and its beautiful struc- 
ture reared. War with Mexico, and the Latin-American nations would 
pronounce anathema on their Anglo-Saxon neighbor and erstwhile 
great and good friend, and this magnificent monument to the Pan- 
American Union would become the lair of the lion and the lizard even 
as the golden Palace of Jamshid. 

Therefore, I wish to say, and I wish it might be the sentiment of 
every member of this organization of international law, that we should 
stand resolutely against any attempt on the part of the United States 
to intervene in the affairs of our sister republic, the leader of the Latin- 
American countries of our continents—Mexico. 


The CHarRMAN. If there is no farther discussion of the paper 
which has just been read, I will announce, with regret, that Mr. Ale- 
jandro Alvarez, Jurisconsult of the Department of Foreign Affairs 
of Chile, has cabled that he is unable to be here, contrary to his ex- 
pectations. 

The paper of Joaquin D. Casasus, formerly Mexican Ambassador 
to the United States, who is unable to be present, will be read by 
Mr. Tryon. 


AppreEss oF Hon. Joaguin D. CasAsus, FoRMERLY MEXICAN AMBAS- 
SADOR TO THE UNITED STATES, 
on 
REVISION OF ARBITRAL AWARDS. 


International arbitration has very rapidly progressed during the last 
years and this is due, not only to the efforts of all civilized nations to 
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submit their differences to the decision of arbitration tribunals, but to 
the stability that said decisions have obtained, bringing such differ- 
ences to a definite end. 

And this may be easily understood. What would be the object of 
arbitration in international disputes if the judgment of the arbitrators 
could not mark their end, and they should continue their former course 
on account of the inconformity of the parties, it being necessary to 
initiate anew diplomatic negotiations which might, perhaps, break the 
cordial relations that must exist among nations? 

Owing to this fact, in the special treaties of arbitration, and in the 
conventions of a general character, great importance has been at- 
tached to the fundamental principle by which “every arbitration award, 
duly pronounced and notified, decides in a definite way the litigation 
regarding which it has been pronounced.” 

The first peace conference of The Hague, held in 1899, established 
this principle in the General Treaty of Arbitration, and its Article 54 
declares : 


The award duly pronounced and notified to the agents of the parties 
in litigation shall decide the dispute finally and without appeal. 


The question, though, of a possible appeal or rehearing of an arbi- 
tration decision, was a matter of great discussion at said conference. 
The American delegation presented, as forming part of the American 
plans for an arbitration tribunal, a principle too wide and by which 
the fundamental principle, which gave definite force to the arbitration 
award, would have a nugatory result. 

The principle of the American plan incorporated by Mr. Frederic 
W. Holls, said: 


Every litigant before the international tribunal shall have the right 
to make an appeal for re-examination of a case within three months 
after notification of the decision, upon presentation of evidence that 
the judgment contained a substantial error of fact or of law. 


This principle was greatly discussed by the Third Commission 
charged with preparing the draft of the Treaty of International Arbi- 
tration; and not only the principle itself, regarding the revision of 
awards, but the necessity of such revision in case of error of fact or 
law, committed by the arbitration tribunal, were widely and fully dis- 
cussed. 
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Mr. De Martens declared in an emphatic way that the revision of 
an arbitration award was contrary in principle to the nature itself of 
arbitration, because it might give place to the danger of prolonging 
conflicts which it had been desired to stop, and that this would be just 
as if the award rendered were to be declared void. Notwithstanding, 
the majority of nations represented in the Third Commission were in 
favor of the rehearing, and this principle was embodied in the terms 
of Article 55 of the General Treaty of Arbitration. 

Article 55 reads: 


The parties may reserve in the agreement of arbitration the right 
to demand a rehearing of the case. In this case, and in the absence of 
any stipulation to the contrary, the demand shall be addressed to the 
. tribunal which has pronounced the judgment; but it shall be based 
only on the discovery of new facts, of such a character as to exercise 
a decisive influence upon the judgment, and which at the time of the 
judgment were unknown to the tribunal itself and to the parties de- 
manding the rehearing. The proceedings for a rehearing can only 
be begun by a decision of the tribunal, stating expressly the existence 
of the new fact and recognizing that it possesses the character de- 
scribed in the preceding paragraph, and declaring that the demand is 
admissible on that ground. The agreement of arbitration shall deter- 
mine the time within which the demand for a rehearing shall be made. 


Now, can it be said that this principle will give satisfaction to the 
needs in connection with the firmness of the awards of tribunals of 
arbitration, and to the need of putting a definite end to the questions 
submitted to said tribunals? 

The precept contained in Article 55 of the General Arbitration 
Treaty does not fully satisfy the followers of the principle of the re- 
hearing of arbitration awards, because the rehearing can only be ob- 
tained when the judgment is based on the discovery of new facts of 
such character as to exercise a decisive influence upon the judgment 
of the tribunal, and which facts at the time judgment was rendered 
were unknown to said tribunal. x 

But to opposers of the principle of rehearing, that precept is a fur- 
ther reason ‘to justify the deferring of the execution of arbitral awards. 

If, as it is perfectly known, the nations who are leading the move- 
ment in favor of arbitration really and positively desire the universal 
application of the principle, it is indispensable that in the next con- 
ference of The Hague the finality of arbitral awards be once more 
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discussed, as fully as possible, so that the force and validity that they 
shall attain can be established in a definite manner. 

The followers of the principle of rehearing could sustain the project 
of Professor A. Corsi published in Mr. W. Evans Darby’s work en- 
titled International Tribunals and which is contained in Article 40, 
reading : 


If the agreement does not forbid it, there may be admitted before 
the same arbitrators the demands for correction or revision of the 
award, presented by one of the parties, provided they are founded 
on one of the following reasons, and without prejudice to the rights 
acquired by interlocutory awards, or parts of the definitive award al- 
ready executed: 

(a) Contradiction in the purview, between the different parts of the 
definitive award, or between these and other awards published by the 
same tribunal in the same case. 

(b) Forgeries in the documents or in the proofs on which the award 

is expressly founded, on condition that the party which sustains the 
falsification of these means of evidence did not possess the knowledge 
of it during the argument, and that it has been declared by an author- 
ity whose competence is not, or cannot be contested, according to the 
principles of Common Law, by any of the parties in the case. 
- (c) Error of fact; provided that the award is founded expressly on 
the existence or on the want of a document or a fact, whose existence 
or want has not been observed before the tribunal, or could not be 
proved, whereas after the publication of the award success has been 
attained in giving such proofs of it that all the parties must admit them 
as decisive. 


Those who believe that the principle of rehearing must be rejected 


in a definite and complete way could consult Professor De Martens’ 
doctrine, which is the only one in accord with the supreme aspira- 
tion, shown by all nations, of concluding their differences through arbi- 
tration. 

Professor De Martens, in the conference of The Hague of 1899, 
said : 


But, gentlemen, in what does the importance of this question con- 
sist? Is it true that a rehearing of a judicial award based upon error 
or upon considerations not sufficiently founded is not desirable? Ought 
we not, on the contrary, to desire that an’error should be eliminated 
by new documents or new facts which may be discovered after the 
close of the arbitration? No, gentlemen, it would be absolutely wrong 
and unfortunate to have an arbitral sentence duly pronounced by an 
international tribunal subject to being reversed by a new judgment. 
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It would be most profoundly regrettable if the arbitral award did not 
terminate, finally and forever, the conflict between the litigating na- 
tions, but should provoke new dissensions, inflame the passions anew, 
and menace once more the péace of the world. A rehearing of the 
arbitral award as provided for in Article 55 must necessarily have such 
a disastrous effect. There should not on this point be left the slightest 
doubt. 


The importance of this matter is so great that the principle of arbi- 
tration will be discredited if the arbitration awards cannot be definite; 
and the progress obtained by the effort of the principal nations of the 
world will become useless, and only diplomacy, through its numberless 
resources, could perhaps decide the international conflicts after long 
discussions which might last years. 

I highly appreciate the honor bestowed upon me by the American 
Society of International Law in allowing me to take part in its meet- 
ing and | venture to propose that at the next conference at The Hague, 
the principle by which international awards, no matter what their 
nature, should be considered as final and definite without being sub- 
ject to any rehearing or appeal. 


Mr. McKenney. I am sure that I but voice the feeling of every 
member of the Society here present when I express my own pro- 
found regret at the absence from this meeting of the distinguished 
author of the paper which has just been read. 

Permit me to make a few remarks by way of reply to the interesting, 
but, as I think, rather inconclusive suggestions, which that paper 
presents. 

Apart from mere matters of politeness and good neighborliness, 
things which demand and compel intercourse between nations are of 
practical moment. It is impossible for us to treat practical matters 
from an entirely theoretical standpoint. If arbitration is to exist as 
a compelling, or éven a corrective force in the intercourse of nations, 
it must justify its existence by its works. If arbitral tribunals are but 
insensate machines to be used without reference to considerations of 
reason cr logic merely to put an end to disputes which nations hap- 
pen to wage, then it would seem that there would be no real cause 
for the r establishment, for the turn of a wheel, the flip of a coin, or 
the roll « f dice, by agreement between the contending nations, could be 
made to accomplish the desired result and to end the dispute with 
equal certainty and much less expense. 
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If arbitration is to be accepted as a diplomatic rather than a judicial 
remedy for the solving of international controversies, then it may be 
that the awards of international arbitrators should be accorded not 
only respect but also the attribute of unquestionable inviolability. But 
in such case agreements for submission must be general, without limi- 
tations or conditions of any sort, and the awards themselves would 
better be expressed in words of briefest judgment, without the formu- 
lation of premises or of reasoned argumentation. For if the parties 
to the submission may impose conditions or restrictions upon the sub- 
mission itself, inevitably will they scrutinize the award to see whether 
such conditions or restrictions have been respected, and if such scru- 
tiny should disclose that the finite beings who compose the arbitral 
tribunal have disregarded any or all of such restrictions or limitations. 
would it not be too great a draft on human nature to insist that no 
complaint or criticism should be voiced? 

Arbitration, if it is to live, must willingly submit its conclusions 
and its results to the light of reason and to the inexorable demands 
of logic. I think that awards of arbitral tribunals pronounced by arbi- 
trators, of no matter how high station, or how distinguished for 
ability, must and should always admit of test in the fires of analysis 
and logic at the instance of those who are interested in and capable of 
applying rules of law, whether international or municipal, to the facts 
and circumstances of the given case. 

In the nature of things, arbitrators are but human beings, and as 
such are as liable to err as are the average human beings with whom 
we come in daily contact. Arbitrators may be of finer clay and of 
superior mould, but just as municipal judges, with the best of motives 
and intentions for their guide, sometimes miss the mark of justice, 
so also the wisest arbitrator will sometimes err. 

Theoretically, every decision of a court of last resort and of arbi- 
trators, whether international or merely municipal, is conclusive and 
final. Formal declaration to such effect adds nothing either to the 
ethics or to the commonly accepted logic of a submission to arbitra- 
tion. But this theory of finality, almost from the birth of the principle 
of arbitration itself, has been subject to exceptions which with passing 
years have become more or less definitely recognized by and expressed 
in the opinions and decisions of authoritative tribunals and in the writ- 
ings of publicists of wide reputation. 

It is true that the lamented De Martens declared, as stated by 
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Sefior Casasus, that the revision of arbitral awards is contrary in 
principle to the very nature of arbitration, but it is also true that 
another great luminary in the forum of international debate, Ruy 
Barbosa, declared, if I mistake not in responding to De Martens 
himself, that: ° 


(Translation. )* 


Revision, far from being contrary to the nature of arbitration, is 
the very essence thereof. In order to render this evident, it would 
be sufficient to recall that even in private law, in civil procedure, it is 
universally admitted, and to such an extent that, according to some 


legislation, a clause by which the parties waive this right is considered 
void. 


Now if, in private law arbitration, when the controversy is between 
individuals, the right to demand revision is universally guaranteed 
to the victims of judgments which are essentially defective, it is ob- 
vious that for still stronger reasons this right cannot be disregarded 


when the parties are sovereign nations. 
* * * * * * * 


To absolutely forbid the revision of such awards would be to at- 
tribute a sort of infallibility to the arbitrators. Cannot arbitral deci- 
sions contain errors committed contrary to the evidence or contrary to 


1“Bien loin d’étre contraire a la nature de l’arbitrage, la révision en est de 
essence méme. Pour le rendre évident, il suffirait de rappeler que méme dans 
le droit privé, dans la procédure civile, elle est admise partout, et a un tel point 
que, sous quelques législations, la clause par laquelle les parties renonceraient 
a ce droit, est considérée comme non avenue. 

“Or, si dans l’arbitrage de droit privé, lorsque le litige s’agit d’individu a 
individu, le reméde de la révision est un droit généralement garanti aux 
victimes des sentences affectées de vices essentiels, il est manifeste qu’a plus 
forte raison on ne pourrait pas le méconnaitre, quand les parties sont des 
nations, des Etats, des souverainetés. 

* * * * * ** * 


“Interdire d’une maniére absolue la révision de ces jugements, ce serait 
attribuer aux arbitres une espéce d’infallibilité. Les décisions arbitrales ne 
peuvent-elles se ressentir d’erreurs commises contre l’évidence des faits ou 
contre la certitude qui résulte des preuves? On ne saurait le nier. Mais il n’y 
aurait rien de plus nuisible a l’autorité de l’arbitrage que d’assurer 4 de sem- 
blables jugements le privilége de l’incontestabilité. I] faut nous bien tenir a 
Vidée que l’arbitrage n’est un instrument de paix que parce qu'il est un instru- 
ment de justice. Il serait donc illogique de sacrifier les intéréts de la justice a 
ceux de la paix. Le patriotisme n’est louable que quand il se base sur le droit. 
La révision en est une garantie, dans les cas d’errear de la sentence. Et 
qu’auriez-vous gagné a détruire- cette garantie? Tout simplement de rendre 
Yarbitrage moins désirable aux nations en conflit, de rendre les cas d’arbitrage 
plus’ rares, de rétrécir la clientéle de l’arbitrage. Si ce que l’on désire, est d’en 
généraliser l’emploi, ne le surchargeons pas de conditions arbitraires, odieuses, 
contraires a sa nature méme et inconciliables avec les exigences d’une recherche 
efficace de la vérité.” (Deuxiéme Conférence de la Paix.—La Haye.—1907.— 
Actes et Documents. Vol. II. Premiére Commission, pp. 365 et seq.) 
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the certainty resulting from the evidence? This cannot be denied. 
Nothing could be more damaging to the authority of arbitration than 
to assure to such judgments the privilege of finality (incontestability ). 
We must keep to the idea that arbitration is only an instrumentality 
of peace because it is an instrument of justice. It would therefore 
be illogical to sacrifice the interests of ‘justice to those of peace. 
Patriotism is only praiseworthy when based on right. Revision is a 
guarantee of this in cases of error in an award. And what would 
you gain by destroying this guarantee? You would simply render ar- 
bitration less desirable to nations at variance, render the cases of arbi- 
tration more rare, and decrease the adherents of arbitration. If what 
is desired is to generalize its use, let us not overburden it with con- 
ditions which are arbitrary, odious, and contrary to its very nature, 
and irreconcilable with the requirements of an effective investigation 
of the truth. 


With practical unanimity, writers on international law agree that 
the awards of international arbitrators may be set aside in certain 
cases. Merignhac says “On this point all authors are agreed as to 
the general theory.” 

It seems to be generally agreed among such writers that such awards 
may be disregarded, and that too with honor— 

(1) when the arbitrators have exceeded the powers conferred upon 
them by the articles of submission ; 

(2) when the terms of the articles of submission have been dis- 
regarded or evaded; 

(3) when the award is equivocal or uncertain; 

(4) when the award was obtained by fraud or corruption, and 

(5) when the award is contrary to accepted principles of interna- 
tional law or amounts to a flagrant denial of justice.” 


Phillimore, III, par. 3; Calvo, pars. 1512-1532, declares that 


If, however, the arbitrators, by pronouncing a sentence evidently 
unjust and unreasonable, should forfeit the character with which they 
_are invested, their judgment would deserve no attention. 


And Calvo, the vade mecum of every Latin-American and Spanish- 
speaking Power, great or small, declares that international awards may 
ever be “disregarded” where the arbitrators have proceeded without 
authority, or When any member of the tribunal is legally or morally in- 


2Vattel, Book II, Ch. 18, par. 329; Heffter, par. 109. 
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capacitated, or where there has been bad faith or corruption on the 
part of such members, or where the terms under which the question 
was submitted to the tribunal have been disregarded, or where the 
decision is absolutely contrary to right and justice. 

Hall, an English-speaking writer of world-wide reputation, sums up 
the matter as follows: 


An arbitral decision may be disregarded in the following cases, viz., 
when the tribunal has clearly exceeded the powers given to it by the 
instrument of submission, when it is guilty of an open denial of jus- 
tice, when its award is proved to have been obtained by fraud or cor- 
ruption, and when the terms of the award are equivocal. 


It is also a well recognized principle of natural intercourse repeat- 
edly exemplified in the practice of the United States, that no sovereign 
can in honor press or insist upon the recognition of°an unjust or mis- 
taken award, even though made by an international tribunal invested 
with the power of swearing witnesses and of receiving and rejecting 
testimony. 

I confess it seems strange to hear this suggestion as to the inad- 
missibility of revision or re-hearing in the case.of arbitral awards con- 
tinually reiterated at our meetings. The subject has been twice under 
discussion in The Hague conferences and the concensus of opinion 
there—in the second conference advancing beyond the point where 
it had paused at the preceding conference—each time has favored 
the right of re-hearing or revision or re-consideration, at least within 
limits. 

Let us examine, for a moment, some cases that have actually hap- 
pened. Sefior Casasus says that the principle of arbitration will be 
discredited if the arbitration awards cannot be definitive. He says: 


I propose that international awards, no matter what their nature, 
should be considered as firm and definitive, without being subject to 
rehearing or appeal. 


In that aspect, what has Sefior Casasus to say of that classical inci- 
dent related of Pope Leo X, who acted as arbitrator in a controversy 
between Maximilian and the Doge of Venice, and who, it is said, pend- 
ing the submission, carried on secret negotiations and entered into 
secret pacts with each of the parties to the arbitration? As there 
both parties to the arbitration appear to have been equally culpable, 
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equity and good conscience might well have been satisfied by letting 
the judgment lie as it fell. But how would it have been if but one of 
the parties had connived with the arbitrator? 

What is to be said with regard to awards such as that delivered 
by the King of the Netherlands in 1827, when, as between the United 
States and the Government of Great Britain, a contest having arisen 
over a certain boundary line, the matter was submitted to the King of 
the Netherlands for decision upon the pertinent facts? In the exer- 
cise of his best judgment, and I have not the slightest doubt, actuated 
by motives of high integrity, the distinguished arbitrator rendered an 
award which not only was unsatisfactory to both parties, but was 
found to be absolutely incapable of execution. The award was en- 
tirely beside the terms of the articles of submission, and rendered 
further resort to diplomatic exchanges necessary to effect an adjust- 
ment of the mattér in dispute. 

What is to be said of awards such as re that resulted from the 
agreement of 1886 between the United States and Venezuela submit- 
ting certain claims to arbitration, whereby Venezuela was mulcted in 
large sums and later, but before the awards had been paid in full, 
it was discovered that an arbitrator and the umpire had bartered away 
truth and justice for personal gain and had conspired to render awards 
which could not be justified in reason or in law? 

It is true that for nearly thirty years the United States Government, 
with respect to those awards, held to the position for which Sejfior 
Casasus now contends, insisting that an arbitral award, once rendered, 
was inviolable and must stand; but rightful insistence, backed by a 
growing appreciation of the national obligation to do right, became so 
strong that, in 1885, the Congress of the United States provided for 
a thorough investigation of Venezuela’s complaint, and finding that 
it was well founded, in 1887 or 1888, again submitted, or rather re- 
submitted, those claims to arbitration. As a result of the re-arbitra- 
tion the original awards were greatly reduced, and some claims that 
had formerly been allowed were totally rejected because without foun- 
dation in either fact or law. 

What is to be done with cases such as that which arose out of the 
arbitration between the United States and Mexico over the Weil and 
La Abra matter, where Mexico, by the judgment of the arbitrators, 
having been mulcted in grave damages, suddenly discovered that she 
had been made the victim of forgery and fraud at the hands of the 
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American claimant. There again the American State Department, 
looking into the matter, found that there was basis for the complaint 
of Mexico and agreed that, in honesty and all fairness, the award, 
which was in favor of an American citizen, should be set aside. 

Again, there is the Pelletier case, where the United States and 
Haiti submitted to arbitration a claim of a citizen of the latter against 
the former. 

The arbitrator was a former member of the Supreme Court of the 
United States, and the award was in favor of the American claimant. 
The American Secretary of State, on the protest of Haiti, upon look- 
ing into the matter, declared that the arbitrator had so far miscon- 
ceived the very purpose and object of the submission itself as to ren- 
der the award nugatory and the United States set the award aside, 
and freed Haiti from its effect, the Secretary citing in support of such 
action a declaration by the late Chief Justice Waite to the effect that 
“International arbitration should always be based upon the principles 
of national probity and honor.” 

More recently, in a controversy between the United States and Vene- 
zuela,® a submission to arbitration was had and the arbitrator rendered 
an award which the American Government thought was contrary to 
the bases of the submission. Protest was made against the award, 
not on the ground of fraud, not on the ground of newly discovered 
evidence, not on the ground that the case had not been fully presented 
by the parties, but solely and only upon the ground that, as ap- 
peared from the face of the award itself, the umpire who had for- 
mulated and declared it had disregarded the very letter of the re- 
strictions and rules prescribed by the parties and expressed in the 
articles of submission. Correspondence concerning this protest ex- 
tended over a period of years. Great dispute concerning it was waged 
in the daily papers and among occasional writers, and debates occurred 
in various societies such as ours here, as to the right of the United 
States to sustain such a protest. But, as the result of diplomatic ne- 
gotiations carried on in good temper between the two nations, it was 
fin !ly agreed that the question whether or not that award or any 
award of an arbitral tribunal of such sort was subject to revision, 
should be submitted to the arbitral tribunal at The Hague, with the 
further agreement that if The Hague tribunal found revision to be 





3The Orinoco Steamship Company case. 
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admissible, then The Hague tribunal should itself re-examine upon 
the merits of the claim which had been the subject of the former 
award. Upon the submission The Hague tribunal unanimously de- 
cided that the award that was complained of did violate the original 
articles of submission and consequently was subject to revision. Hav- 
ing found that essential error had been committed, it set aside the old 
award and rendered a new one, considerably more favorable to the 
party claimant. 

Even more recently, there has been an arbitration between the 
, United States and one of its great neighbors—a sister nation of the 
South. It was conducted in the utmost good temper, and in the ut- 
most good faith, and no charge of fraud, nor of undue influence, nor 
of lack of knowledge of essential facts, nor of newly discovered evi- 
dence has been made. But to-day, as I understand it, the parties to 
that arbitration find themselves in complete accord in saying that the 
award which was rendered by a distinguished and impartial umpire 
was not in conformity with the articles of submission and, as a prac- 
tical matter, is incapable of execution. As I understand it—I am not 
so well informed about this, however—the two high parties to that 
submission are diplomatically negotiating to bring about a practical 
solution of the difficulty which will settle what the arbitral tribunal, 
by reason of its failure fully to appreciate the question which was sub- 
mitted to it for decision or by departing from the terms of the sub- 
mission, failed to settle. 

And so I might go on recalling example after example, the mere 
statement of some or all of which I venture to suggest would carry 
‘conviction to the minds of thinking well-wishers of arbitration, of 
the necessity of revision, of rehearing, or at least of the right to apply 
for a rehearing in cases where an award read in the light of the articles 
of submission, which constitute the basis of the authority of the arbi- 
trator, indicates that there has been a departure therefrom. As already 
said, theoretically at least, the decision of every court—that is, cer- 
tainly of every court of last resort—is final, and under the necessity of 
things it should be so; but in practice national courts generally pro- 
vide for applications for rehearing, and grant the same when ground 
sufficient to justify such course is shown. 

The Supreme Court of the United States, which adjudicates mat- 
ters not only of commercial interest, but of territorial interest and 
questions of honor, has for a hundred years maintained in its practice 
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a rule which permits of the filing of an application for a rehearing in 
cases where the parties think it is the proper thing to do. It is quite 
true that many applications are filed and that few are granted; and 
so perhaps it would and should be in cases of international arbitra- 
tion. But the right to apply for rehearing, to point out wherein it is 
thought that the arbitrators, like judges, have failed to do their duty, 
or failed to appreciate the question or the disputed right which is 
before them for decision, is a matter which, in my view must be saved 
if arbitration itself is to be saved. 

Referring to rehearings before the Supreme Court of the United 
States, a number of years ago a case came before that court, in- 
volving the interests of many people and title to a considerable amount 
of property. It was argued, submitted, decided, and the unanimous 
opinion of the court was delivered by then Associate Justice Bradley. 
Later, application was made for rehearing. It was denied. Motion 
was made for issuance of the mandate. It was granted. Then a prac- 
titioner of distinction at the bar came before the court and tendered 
a further application for rehearing, whereupon one of the justices, with 
some show of impatience, inquired how many times the court should 
be compelled to listen to applications for rehearing, in a case which 
had been unanimously decided? And the answer was, theoretically 
none, but concretely just as many as the interests of justice might re- 
quire.* 

Upon consideration of the final application for rehearing, the court 
permitted re-argument, and upon re-argument delivered, by the mouth 
of the same associate justice, its unanimous opinion striking out the 
former opinion and completely reversing the judgment which it had 
theretofore entered. And why? Because it had been made to appear 
upon the re-argument that the Supreme Court had completely misap- 
prehended or overlooked a fundamental fact in its relation to the 
law which controlled and governed the case, and this had passed the 
scrutiny of those nine wise men without detection. Unless the prin- 
ciple of revision—or “rehearing,” if you choose to call it that, had 
been recognized by that court the injustice of the original decision 
would have lived forever. 


The CHAIRMAN. Is there any further discussion of the paper just 
= 

44American Emigrant Co. v. County of Adams, 100 U. S., 61; “Butler’s Book” ; 
Thayer & Co., Boston, 1892, pp. 991-998. 
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read? If not, we will proceed to the next paper on the program, by 
Mr. James Brown Scott. 


Mr. Scott. Ladies and Gentlemen: Owing to the lateness of the 
hour and the fact that we have had enough reading of papers this 
morning, and very interesting discussion of them, I propose that the 
Secretary, on this occasion, eliminate himself in the matter of papers, 
as he has done for the past six years. He had intended to fill a gap 
in the proceedings by reading his first paper before the. Society, but 
will content himself with asking leave to print. 


The CHARMAN. The Chair infers that leave to print is unanimously 
granted, although we are sorry not to hear from Dr. Scott.’ 


The CHarrMAN. Is there any further discussion of the paper of 
Sefior Casasus? If not, the next paper in order will be that of Mr. 
Luis Anderson, formerly Minister of Foreign Affairs of Costa Rica, 
on the subject of the program of the Third Hague Conference. 


Appress oF HonorasB_e Luis ANDERSON, OF Costa Rica, 
on 
THE Monroe Doctrine AND INTERNATIONAL Law. 


When, upon suggestion of my friend, Mr. James Brown Scott, I 
resolved to attend this meeting of the American Society of Inter- 
national Law, I understood that the program for the same was already 
definitely arranged, and knew there was no room for me. I came, 
therefore, prepared to listen but without the least intention of speak- 
ing. Mr. Scott—with a kindness for which I feel deeply indebted to 
him—said that as there are present here distinguished representatives 
from the North and South American countries, I, being the only 
Central-American here, ought not to remain silent, so that the three 
Americas should be represented in this assembly devoted to the preser- 
vation and strengthening of the bonds of solidarity among the peoples 
of this continent and of peace and good will among all the countries 
of the earth. We all know how difficult it is to resist a request from 


1Dr. Scott’s paper will be printed in a forthcoming issue of the AMERICAN 
JeURNAL OF INTERNATIONAL Law. 
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our amiable Secretary, and thus, though I did not bring a specially 
prepared paper that would be worthy of your attention, I welcome this 
opportunity to speak on a question of the utmost transcendence for the 
preservation of peace in the future, and which, for this very reason, I 
think would be a pertinent subject at The Hague Conference, as well 
as in any other conference striving to unite the men of every nation 
in the eternal bonds of justice and humanity. 

Scarcely had the ancient Spanish colonies established their inde- 
pendence and came by their own right to occupy a place among the 
family of nations, when the conservation of their sovereignty and ter- 
ritorial integrity became the object of their greatest and most constant 
concern. The threatenings of re-conquest by the mother country and 
the greediness with which the nations of Europe cast their eyes about 
the rich lands of America, full of infinite possibilities and resources 
of every kind, held the new republics, during the first period of their 
independent life, in constant danger of being upset. To this situation 
of anxiety and positive peril, the declaration made by President Mon- 
roe in 1823 brought an end. This declaration resounded throughout 
the world as the solemn announcement of the right of the American 
peoples to the liberty they had won at the cost of so much blood and 
so tremendous a sacrifice. 

Here are the words of that great President, whose memory evokes 
in every citizen of this continent a feeling of gratitude and admiration, 
and whose words shall echo as long as liberty may live in America: 


The American continents, by the free and independent condition 
which they have assumed and maintain, are henceforth not to be con- 
sidered as subjects for future colonization by any European Powers. 
* %* * In the wars of the European Powers in matters relating to 
themselves we have never taken any part, nor does it comport with our 
policy so to do. It is only when our rights are invaded or seriously 
menaced that we resent injuries or make preparation for our defense. 
With the movements in this hemisphere, we are, of necessity, more 
immediately connected, and by causes which must be obvious to all en- 
lightened and impartial observers. The political system of the allied 
Powers is essentially different in this respect from that of America. 
This difference proceeds from that which exists in their respective 
governments. And to the defense of our own, which has been 
achieved by the loss of so much blood and treasure, and matured by 
the wisdom of their most enlightened citizens, and under which we 
have enjoyed unexampled felicity, this whole nation is devoted. We 
owe it, therefore, to candor, and to the amicable relations existing be- 
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tween the United States and those Powers, to declare that we should 
consider any attempt on their part to extend their system to any 
portion of this hemisphere as dangerous to our peace and safety. With 
the existing colonies or dependencies of any European Power we have 
not interfered and shall not interfere. But with the governments who 
have declared their independence and maintained it, and whose inde- 
pendence we have, on great consideration and on just principles, ac- 
knowledged, we could not view any interposition for the purpose of 
oppressing them, or controlling in any other manner their destiny, by 
any European Power, in any other light than as the manifestation of an 
unfriendly disposition toward the United States. 


Such an important and solemn declaration, uttered at the most op- 
portune time, was really the last stone to complete the edifice of Span- 
ish-American independence; and, until this day, it has been the rock 
against which have foundered all the different enterprises of re-con- 
quest and domination on the part of the countries of the Old World. 
Before this statement, the vast projects entertained at Verona by the 
monarchs united in the Holy Alliance had to hold themselves in check 
and remain reduced to nothing; and the same fate was later shared 
by the unfortunate adventures of Mexico, the Chincha Islands, the 
Dominican Republic, etc. ; 

To avail myself of the happy expression of our illustrious colleague, 
Don Alejandro Alvarez, “the message of President Monroe, although 
it was not its purpose to declare any principle, nor had anything in view 
beyond the immediate interests of the United States, yet it formulated 
with such precision the international situation of the New World with 
respect to the Old, and synthesized so exactly the aspirations and des- 
tinies of all America, that in a certain manner it came to be its 
gospel.” 

In fact, the declaration of President Monroe, made under trying cir- 
cumstances and on the most proper occasion, was for the Iberian Re- 
publics of America the fundamental ground of their sovereignty and 
institutions; for America at large, it was, and continues to be, the 
symbol of continental solidarity which unites the English-speaking and 
Spanish-speaking peoples, and places the territory and the institutions 
of every American country sheltered from violence and possible for- 
eign intervention, assuring them their national life as organizations 
which shall never be disintegrated by any expansionist ambition. 





1Alejandro Alvarez, Droit International Americain. 
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The Monroe Doctrine, so considered and understood, constitutes the 
corner-stone of our existence as political bodies and is in fact one of 
the cardinal principles of our international life. Proclaimed and main- 
tained in the most energetic way by the United States, but sustained 
with no less decision and enthusiasm by the other republics of the con- 
tinent each time the independence and integrity of the Latin-American 
nations have been menaced, the Monroe Doctrine has played an im- 
portant role in the incident and has received a new consecration. Thus, 
it is evident, among other instances, from the declaration of Secretary 
of State Buchanan in 1848 in regard to the expedition of Flores to 
Ecuador; the attitude of the United States in regard to the French 
intervention in Mexico in 1862-1866; the declaration of Secretary of 
State Seward in regard to the war of Spain with Chile and Peru; the 
protest of the United States against the reincorporation by Spain of 
the Island of Santo Domingo in 1861; the declaration of the Govern- 
ment of the United States in view of the conflict over the boundary of 
Guiana, between England and Venezuela, etc.* 

It is necessary, therefore, to admit that, thanks to the Monroe Doc- 
trine, maintained by the diplomacy of the United States with such 
ability, energy and constancy, the Latin-American continent has re- 
mained until now immune to the colonizing tendency which charac- 
terizes the policy of the great Powers of Europe. 

But will this policy of the United States Government be sufficient in 
coming years to guard the weak nations of America from attempts at 
conquest by the strong nations? This is a problem with which we 
may, perhaps we shall, be confronted in the near future, and logic, as 
well as the most elementary precaution, teaches us all that we ought 
to forsee the events and prepare ourselves to face them, seeking from 
now on satisfactory solutions of so delicate a situation. 

Not long ago from the German Reichstag re-echoed throughout the 
civilized world the following words, pronounced by no less a person- 
age than the Imperial Chancellor: “The essential condition of a peace- 
ful state is power. The old truth still remains, that the weak are the 
prey of the strong.” ‘This declaration has resounded in every corner 
of the earth as the sad and ominous cry which reminds us how far 
distant still is the realization of the sublime ideal of establishing the 
realm of justice among nations. For the weak nations of Latin 





2Alejandro Alvarez, loc. cit. 
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America, the utterance of the Imperial German Chancellor has been 
something like the Mene, Mene, Tekel, Upharsin, which announced 
the potential annihilation of their sovereignty, swept away by the hur- 
ricane of conquest. , 

This is not a pessimistic point of view. The social and political con- 
ditions of Europe are truly exceptional and critical. The powerful 
armaments by sea and by land, those great armies which of themselves 
are a heavy burden on the citizen,—turned from the home to serve in 
the ranks against his will,—make necessary the imposition of tre- 
mendous taxation, each day more burdensome and oppressive for 
every class. Add to this an overcrowded population, poverty among 
the working class, together with the socialistic tendencies which ad- 
vance everywhere with the onrush and persistence of the tides, and 
which are already beginning to shake the political and social structure, 
and you shall see how near is the realization of the prophecy of Lord 
Grey spoken before the House of Commons on the 13th of May of last 
year: 


Rebellion will not come until the taxes oppress directly the classes 
of society for whom life, even in the better conditions, is a constant 
struggle. When hunger begins to come by reason of the taxes, and 
it will arrive sooner or later in every nation if the actual military ex- 
penses continue increasing as at present, then a rebellion will be near, 
which will bring an end to this military expense. Such is the end 
to which the great nations to-day are sinking. 


The governments of the great Powers of Europe believe they have 
found in territorial expansion the means, if not to prevent, at least to 
delay the danger with which they are confronted; and thus we have 
seen them, during the last few years, striving to enlarge at any cost 
their colonial empire, with a view to transfer beyond the seas their 
overflow of population without weakening the country by migration, 
but enlarging their frontiers and acquiring at the same time splendid 
advantages for their commerce. With no limitations other than those 
which they themselves have been willing to use against each other as a 
matter of compensation and equilibrium, the European Powers, while 
rejoicing at the peace the continent has enjoyed since 1871, have been 
bringing war into the regions of Africa, Asia and the Pacific Islands, 
in order to’raise here and there the flag of the conqueror. 

But this colonial policy has proved nothing more than a momentary 
remedy, as the disease still exists while the medicine is being used up; 
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the territories appropriated are no longer sufficient, and the old con- 
tinent offers no more land available for colonization. The danger, as 
an ever increasing and threatening wave, shows itself again, and the 
governments, utterly astounded, realize that the colonial policy in which 
they expected to find their salvation was no more than a truce. 

New fields for the colonizing and adventurous spirit would perhaps 
be the means of prolonging that truce, to set aside for a longer period 
the danger which is now imminent. But where are these new fields? It 
is not difficult to see that the answer should be found on this side of 
the Atlantic. I read in an important book, written not long ago by 
Dr. Albert Hale,* what follows: 


The nations of Europe are crowded and South America offers the 
only available land on earth into which the surplus can overflow. Who 
will occupy this virgin soil, when and how, by whom and under what 
influences will its productive acres be used for the sustenance of man? 


The rich and vast regions of Iberian America, in the main unoccu- 
pied, as there would easily be room enough for its seventy million 
inhabitants in any of the great republics ; its infinite superiority as com- 
pared to all which has been appropriated and colonized to this date in 
Asia or Africa, must be the greatest temptation to the government of 
more than one European Power, a temptation now greatly increased 
by the nearing completion of the Panama Canal, that stupendous work 
which attracts upon this continent the eyes of the world and all the 
currents of modern civilization. 

If the declaration of the Chancellor of the German Empire, above 
referred to, to the effect that “the weak are the prey of the strong,” 
is to be taken as the crystallization of present-day ideas in questions of 
international justice, the weak nations of America find themselves face 
to face with a danger, equal if not greater, than that with which they 
were threatened in the beginning of their political existence. The same 
writer, Dr. Hale, states that— 


If England or Germany assert that might is right, that their capital 
invested there is best preserved by a direct power which is responsible 
only to London or Berlin, if overflowing Europe cannot be restrained, 
and if they seize as colonial. possession the virgin acres of these rela- 
tively weak nations, there will be bloody war. It may be with more 
benignant purpose than the Spanish invasion of four centuries ago, but 


*Albert Hale, The South Americans. 
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it will likewise be a war of conquest, this time not for gold or for 
booty but for land on which millions may live. 


Further on he adds— 


Europe—England, Germany, France, Italy and Spain, have their 
commercial rights which must undeniably be recognized, but some of 
them have equally undeniable ambitions to subvert the democratic idea, 
and they would go so far as to combine their commercial rights with 
their monarchical ambitions by laying hold of land, which would be- 
come territories of Europe snatched from South American nations; 
over this land they would fly.the flag of an hereditary king, and the 
residents therein would be subjects, not citizens. Thereby would be 
destroyed the sentiment of American soil for the democratic ideals. 


Such is the peril, I say, with which America might be confronted 
some day. Now, as then, the Monroe Doctrine should per force consti- 
tute the wall that should hold back the ambition for territorial ag- 
gtandizement at the sacrifice of American soil; with the only difference 
that such a bar is to-day defended by all the nations of the continent 
whose diverse resources to-day are infinitely superior to those at hand 
when the doctrine was first stated with such stupendous success. 

An attempt of any Power whatever to force its way into this con- 
tinent with conquering intentions would, without doubt, be the test 
stone by which, proving at the same time the efficiency of the Monroe 
Doctrine, there would be manifested as a whole the solidarity of our 
continents for mutual defense. 

Such solidarity, which is a fact, may perhaps, in some given cases, 
find itself relaxed through the fear or distrust that some states might 
entertain against each other through apprehension in regard to inde- 
pendence or territorial integrity. I think that that very Monroe Doc- 
trine would be sufficient to meet the difficulty if only all the American 
countries, without looking at past events, but with eyes cast upon their 
future destinies, would resolve to carry out the idea of President Mon- 
roe in all its logical developments and conclusions according to what 
the spirit of the times demands; if they unite to proclaim as they 
should do, that “conquest shall be hereafter absolutely proscribed from 
the American continent, binding each and all, neither to undertake nor 
to tolerate conquests of American territory,’ the Monroe Doctrine 
would thus attain its highest consecration, and the bonds uniting the 
sister republics of the World of Columbus would be made more bind- 
ing and become real and actual ties of fraternal friendship. That 
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should be the main point and the most important subject before the 
next Pan-American Conference. 

Such a declaration, whose importance and necessity could never be 
sufficiently argued, would in reality be nothing new; it has already been 
formulated on different occasions, from the same high chair from 
which President Monroe issued his famous doctrine. President Roose- 
velt, in his speech at the Minnesota State Fair in 1901, said: 


The Spanish-American countries in their own interest ought to favor 
the Monroe Doctrine with the same energy with which we do. We 
do not intend through it to sanction any policy of aggression of one 
American state against another, nor commercial preference directed 
against any Power whatever. In regard to what this doctrine con- 
cerns, commercially all that we desire is a fair field and no favor; yet, 
if we proceed wisely, we should insist in the most strenuous manner 
that under no pretext will we tolerate the aggrandizement of any 
European Power at the expense of American territory; and this with- 
out consideration as to the manner in which that is done. 


President Roosevelt, in his message of February 15, 1905, addressed 
to the Senate, again declared: 


It cannot be too often and too emphatically asserted that the United 
States has not the slightest desire for territorial aggrandizement at the 
expense of any of its southern neighbors and will not treat the Doc- 
trine of Monroe as an excuse for an aggrandizement on its part. 


Mr. Elihu Root, then Secretary of State of the United States, de- 
livered on July 31, 1906, before the representatives from the American 
Republics, assembled, at the Monroe Palace of Rio Janeiro, in the 
Third Pan-American Conference, a speech from which the following 
words shall forever ring in America as a token of friendship and con- 
fidence among its different nations: 


We wish for no victories but those of peace; for no territory ex- 
cept our own; for no sovereignty except the sovereignty over our- 
selves. We deem the independence and equal rights of the smallest 
and weakest member of the family of nations entitled to as much re- 
spect as those of the greatest empire, and we deem observance of that 
respect the chief guaranty of the weak against the oppression of the 
strong. We neither claim nor desire any rights, or privileges, or 
powers that we do not freely concede to every American Republic. 
We wish to increase our prosperity, to expand our trade, to grow in 
wealth, in wisdom, and in spirit, but our conception of the true way 
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to accomplish this is not to pull down others and profit by their ruin, 
but to help all friends to a common prosperity and a common growth, 
that we may all become greater and stronger together. 


And not many days ago, the present Secretary of State of the United 
States, Mr. Philander C. Knox, addressing the President of Nicaragua, 
confirmed the same idea, in such terms of energy and frankness that his 
words cannot but bring the general conviction that there is no serious 
motive nor justified distrust which might in any way hinder the good 
understanding and community of purpose between Anglo-Saxon 
America and Latin-America in regard to the construction and main- 
tenance of the Monroe Doctrine. These are Secretary Knox’s words: 


I note, Mr. President, what you have said in regard to the existence 
of some apprehension here and in other Republics of Latin-America as 
to the true motives and purposes of the United States towards them 
under the Monroe Doctrine. I beg to assure you, and I am sure that 
what I say meets the approval of the people and President of the 
United States, that my Government does not covet an inch of territory 
south of the Rio Grande. The full measure and extent of our policy 


‘is to assist in the maintenance of republican institutions upon this 


hemisphere and we are anxious that the experiment of a government 
of the people, for the people and by the people, shall not fail in any 
Republic on this continent. We have a well-known policy as to causes 
that might threaten the existence of an American Republic from be- 
yond the sea. We are equally desirous that there shall be no failure to 
maintain a republican form of government from forces of disintegra- 
tion originating from within; and so far as we may be able, we will 
always be found willing to lend such proper assistance as may be 
within our power to preserve the statuity of our sister American Re- 
publics. 


On the other hand, such a declaration incorporated in a public treaty 
between the American republics would impose silence upon those who 
deny any international value to the Monroe Doctrine, alleging that it 
does not amount to anything more than the expression of a political 
tendency of the United States Government, and in no way an ac- 
knowledged principle of the law of nations. “The Monroe Doctrine” 
says an American author, “has not received legislative sanction not 
even in the country of its origin; its development has depended on suc- 
cessive affirmations of persons officially competent to define it; but 
without any duthority sufficient to obligate the nation with their per- 
sonal expressions. It continues therefore to remain a political tendency 
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and not a municipal or international law.” Assuming that this propo- 
sition is correct, a diplomatic agreement on the part of all the repub- 
lics should dispose of the objection, as such an agreement would at 
once convert the doctrine into law, and what is considered a mere po- 
litical tendency of the United States into a fundamental canon and a 
binding principle upon the nations of this continent. 

I know beforehand that to this thesis there will be opposed the opin- 
ion of European authors who say: 


Since the law of nations is a law between all civilized states as equal 
members of the family of nations, the states of the American continent 
are subject to the same international rights and duties as the European 
states. The European states, as far as the law of nations is concerned, 
are absolutely free to acquire territory in America as elsewhere ; and the 
same legal rules are valid concerning intervention on the part of Euro- 
pean Powers both in American affairs and in the affairs of others 
states.* 


Without denying the truth included in the first part of this state- 
ment, in regard to the last two, that is, in reference to the possibility 
of the Old World acquiring territory of the American continent or 
intervening in the internal affairs of the independent nations which 
occupy it, any observing and impartial spirit will be compelled to con- 
clude that the occurrences that have happened since 1823 show clearly 
that such assertions are absurd. 

The European Powers have not acquired one inch of American ter- 
ritory since independence was accomplished, and if they should now 
attempt it, they would meet, as I have said before, with the same 
stumbling block which they found in the beginning, now considerably 
increased and strengthened. 

But be it as it may, it is not a situation for material resistance nor for 
force which we now contemplate, but one of strict justice, and justice 
shelters under its protecting wing the noble aspirations of the repub- 
lics of the New World to live free and independent, and to conserve 
in peace the rich gifts with which the Creator has favored them. Both 
from the point of view of political equilibrium and from the infinitely 
more important one of peace and international justice, it is urgent 
that the Monroe Doctrine, in fact accepted and respected by all na- 
tions, should attain from all of them the consecration of an admitted 
principle of international law. If in the next conference at The Hague, 





*Oppenheim, /nternational Law. 
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such a plausible result could be obtained, there would have been re- 
moved a grave source for possible disagreement between the nations of 
this and the other continents, a disagreement which I hope will never 
happen, but whose painful consequences it is not difficult to foresee. 
The acknowledgment of the Monroe Doctrine, as stated, by all the na- 
tions of the earth should bring confidence among them and, through it, 
more intimate relations and friendship. 

It would be a great step toward the achievement of the noblest as- 
piration of the human spirit and which this society has for its motto: 
“Inter gentes Jus et Pax.” 


The CHAIRMAN. I am requested to give notice that the Executive 
Council will meet at 2:30 o’clock this afternoon at No. 2 Jackson 
Place, to appoint committees and hear reports. 

I am also requested to ask the members to get their banquet tickets 
from the Assistant Secretary at the door. If there is no further 
business in the morning session, the Society will stand adjourned until 
8 o'clock this evening at this place. 

[Thereupon at 12:30 o'clock p. m., the Society adjourned until 
8 o’clock p. m. on the same day.] * 
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MINUTES OF THE MEETING OF THE EXECUTIVE 
COUNCIL. 


Fripay, Aprit 26, 1912, at 2.30 o’cLock P. M. 


The Executive Council convened in the Board Room of the Car- 
negie Endowment for International Peace, at No. 2 Jackson Place, 
Washington, D. C., at 2:30 o’clock p. m. 


Present: 
Mr. Chandler P. Anderson, Mr. Jackson H. Ralston, 
Mr. Charles Henry Butler, Prof. L. S. Rowe, 
Prof. Charles Noble Gregory, Mr. James Brown Scott, 
Prof. George W. Kirchwey, Rear Admiral C. H. Stockton, 
Mr. Robert Lansing, Mr. Alpheus H. Snow, 


Prof. George G. Wilson. 


In the absence of the Chairman, Mr. Robert Lansing presided. 

The Treasurer’s report was made the first order of business. It 
was submitted by him, received by the Council, and referred to the 
auditing committee to be appointed by the Chair. The Chairman ap- 
pointed as this committee Mr. William C. Dennis and Mr. Alpheus 
H. Snow. 

In connection with the auditing of the accounts of the Society, the 
question of allowing compensation for clerical assistance to the audi- 
tors was raised, but, after discussion, the Council decided to take no 
action. 

The appointment of the Committee on Nominations for officers of 
the Society for the ensuing year was next in order. Upon motion, 
duly made and seconded, the Chair was authorized to appoint the five 
members of this committee, whereupon the Chairman designated the 
following gentlemen: 


Rear Admiral Charles H. Stockton, 
Professor Charles Noble Gregory, Mr. Theodore Marburg, 
Mr. Frederic D. McKenney, Mr. Joseph Wheless. 
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The report of the Standing Committee for Selection of Honorary 
Members was then in order, and Professor George G. Wilson, the 
chairman of the committee, reported that, in pursuance of the policy 
of the committee as reported to the Executive Council at its meeting 
of April 28, 1911 (Proceedings for 1911, page 116, at page 117), the 
committee had selected for recommendation to the Society the name 
of John Westlake, K. C., LL. D., Edinburgh, D. C. L. Oxford, 
Whewell Professor of International Law in Cambridge University, 
1888-1908, formerly member of the Permanent Court of Arbitration at 
The Hague, author, adviser of the British Government, past president 
of the Institute of International Law, in this his eighty-fourth year 
the dean of international lawyers. Upon motion, duly made and sec- 
onded. ~ following resolution was adopted: ; 


Resolved, That the report of the Standing Committee 
for Selection of Honorary Members be received and the com- 
mittee be, and it is hereby, authorized to present to the So- 
ciety the name of Mr. Westlake, with a statement of the 
policy adopted by the committee in making its selections, as 
reported to the Executive Council at its meeting last year. 


Upon motion of Rear Admiral Stockton, duly seconded, the follow- 
ing resolution was adopted: 


Resolved, That a committee of two be appointed by the 
Chair to draft a resolution for presentation at the business 
meeting of the Society, expressing the sense of the Society 
that an international maritime conference should be called by 
the Government of the United States to consider the question 
of safety and other appliances for those who go to sea. 


As members of this committee, the Chairman appointed Rear Ad- 
miral Stockton and Professor Wilson. 

The question of the reading of papers in the absence of the persons 
who write them was brought up by Mr. Lansing and discussed at 
length, as the result of which the following resolutions were adopted: 


Resolved, That no paper prepared for delivery at the 
annual meetings of the Society shall be read at such meetings 
by any person except the writer thereof, unless there be a 
special resolution of the Executive Council or Executive 
Committee authorizing its reading in the writer’s absence. 
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Resolved further, That, excepting those papers for 
which special authority is given for their reading by some 
other person, all papers which the writers are unable to read 
be read simply by title. 


Upon passage of this resolution, Mr. Scott explained that there were 
two papers, one by the Honorable George Turner and the other by 
the Honorable Richard Olney, which had been prepared for delivery 
at 8 o’clock Friday evening, April 26, but that neither of the writers 
was able to be present. Upon Mr. Scott’s statement that he consid- 
ered the reading of these papers indispensable, the Council— 


Resolved, That special authority be, and it is hereby 
given for the reading from the floor of the papers o* ** yssrs. 
Turner and Olney in their absence. 


The Council then considered the question of the feasibility of so 
placing the books of the Society as to make them available to the 
members. The following resolution on the subject was adopted: 


Resolved, That Mr. Finch be directed to report at a sub- 
sequent meeting of the Executive Council or Executive Com- 
mittee some arrangement for placing the books of the 
Society where they can be at the disposal of the members, 
and also to report upon the question of marking them with a 
book-plate or otherwise. 


Consideration was then given to the place of holding the annual 
meetings of the Society, and the following resolution was adopted: 


Resolved, That in future the annual meetings of the So- 
ciety be held, if possible, in the same place where arrange- 
ments are made for holding the annual banquet. 


Professor Kirchwey called attention to the fact that Dr. Scott, the 
representative of the Society on the Supervisory Board of the Ameri- 
can Yearbook Corporation, had resigned the position and that it was 
necessary to elect a successor to him. Upon motion, duly made and 
seconded, the following resolution was adopted: 


Resolved, That Professor John Bassett Moore be desig- 
nated as the representative of the American Society of Inter- 
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national Law on the Supervisory Board of the American 
Yearbook Corporation. 


Whereupon, at 4 o’clock p. m., the Council adjourned. 


James Brown Scorrt, 
Recording Secretary. 
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THIRD SESSION. 
Fripay, ApriL 26, 1912, 8 o’cLocK P. M. 


In the absence of the President and Vice-Presidents, Rear-Admiral 
Merrell, a member of the Executive Council, took the chair. 

The CHAIRMAN. The first paper before the Society to-night is by 
Senator Turner, on the question of “General Arbitration Treaties.” 
The Chair regrets to announce that Senator Turner has been unex- 
pectedly called away by telegram, and will be unable to be present 
this evening. His paper, however, will be read by Professor George 
W. Kirchwey, of New York. 

[Professor Kirchwey read Senator Turner’s paper as follows:] 


ApprREss OF HONORABLE GEORGE TURNER, OF THE STATE OF 
WASHINGTON, 


on 
THE QUESTION OF THE GENERAL ARBITRATION TREATIES. 


1 take it that every sensible man who is possessed of proper feeling 
prefers peace to war, and would welcome with enthusiasm the day 
when the necessity of a resort to war had been superseded by the 
institution of a tribunal or of tribunals authorized and empowered to 
adjust all disputes between nations that are properly justiciable in 
an international tribunal. But it will not do to permit ourselves to be 
carried away by that feeling to such an extent that we cannot weigh 
carefully the concrete machinery offered us as a substitute for pos- 
sible war, and measure intelligently its suitability to attain the end 
at which it is aimed. Moreover, while war is a great curse, the 
power and might of a nation must be preserved to it in emergencies, 
as the right of defense of one’s person and the inviolability of one’s 
home is preserved to individuals notwithstanding the municipal law 
which gives them reparation for injuries to either; and hence, all 
proposals for the peaceful settlement of international disputes, and par- 
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ticularly those that are partial as including two or more nations only, 
must be looked at with care to see that in the desire for peace, essential 
national interests, for which international law offers as yet no suff- 
cient guaranties, are not endangered and the nation tied by engage- 
ments which would, compromise its honor if it had recourse to force 
in the emergencies to which I have referred. I do not regard war 
in any emergency as a blessing, but there are times when war is a 
necessary evil, and the day has not come when any nation can fore- 
close with impunity its right to resort to that supreme act of national 
sovereignty. If the nation cannot submit all of its actions to arbitra- 
tion, or cannot properly renounce in all cases its right to determine 
for itself its course of action or the propriety of its conduct, it is 
necessary to state in clear, precise, and apt terms the nature and 
extent of the obligation it is willing to assume to submit to arbitration 
controversies which may arise between it and the co-contracting 
nation. 

I am sincerely desirous that the form of a general arbitration treaty 
be devised. which may serve as a model, and I would like to see this 
model treaty proposed and negotiated by the United States, but my 
idea of such a treaty is that it should settle disputes between nations, 
not that it should itself be the source of dispute. Therefore, the form 
and scope of such a treaty become matters of the greatest importance, 
and the wording of the treaty, especially the technical terms, creating 
or limiting the obligation, should be weighed and balanced, so that the 
minds of the parties may meet and a binding contract be formed, the 
obligation of which will not be eaten away by interpretation, destroyed 
by exceptions, or be flatly repudiated under the pressure of real or 
supposed national exigencies. We cannot afford to adopt in interna- 
tional relations a lower standard of conduct than that which obtains 
between individuals, and good faith in the performance of an obliga- 
tion is even more essential in international than in private law, because 
the nation as a whole suffers by its commission, whereas in private 
life only the individual suffers and bears the penalty due to his 
misconduct. 

I believe that controversies coming under the following categories 
should not be submitted to arbitration, and that each nation must 
determine for itself both the questions and the controversies arising 
from them: 

1. The independence of the nation. 
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2. The make-up of the body politic. 

3. The exercise of domestic powers. 

4. Matters of foreign policy deemed by the state necessary to 
safeguard either its independence or its domestic institutions. 

Questions concerning the independence of a nation are not likely to 
be of frequent occurrence, and therefore, their exception from the 
general treaty does not seriously. limit its scope. Such an exception, 
however, guarantees the fundamental right of a nation, for, if it be 
not independent, it loses its standing in the family of nations. 

In the same way the composition of the body politic is a matter 
for the state to determine without the intervention of any foreign 
Power. Thus, it may properly close its doors to immigration if such 
a policy seems necessary or advisable. It may determine the condi- 
tions upon which foreigners may enter its ports and upon which their 
residence is permitted. In like manner it may determine whether and 
upon what terms its citizens or subjects may emigrate. A state has 
not only the right to exist, but it has the unquestioned and unqualified 
right to determine what persons or categories of persons shall con- 
stitute its population. 

It is also for the state to determine the nature and extent of the 
rights and duties possessed by the central government, on the one 
hand, and the members composing the union of states, on the other, 
for these are questions of constitutional, not of international, law. 
Thus, in the United States, owing to the peculiar relationship of the 
States to the Federal Government under the Constitution, the 
question of the collection of debts from the several States, in- 
trudes upon the form of government which the people of the 
United States have devised for themselves and for the States com- 
posing the Union. This is an internal and domestic matter, and 
just as the nation can decide the persons or classes of persons 
which shall compose its population, so it can and should protect 
its form of government and the relations of the smaller bodies 
politic composing the nation. As previously stated, these are mat- 
ters of domestic concern to be regulated by constitutional law. 
Whether or not the general government is responsible to a foreign 
nation for the act, or failure to act, of one of its members is a 
different question. 

Questions of foreign policy which the state may deem necessary 
to safeguard its independence or its domestic institutions, fall beyond 
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the domain of law, and, as the state is independent, it possesses the 
right to take those measures which, in its judgment, are necessary 
to maintain its independence and integrity, as well as to protect its 
institutions. These are political, not justiciable, questions, and, as 
arbitration is a judicial proceeding, it is evident that such matters 
should: be excluded from a carefully drawn obligation to submit dis- 
putes to arbitration. As this question is important in itself, and as it is 
a matter not of theory but of practice, I shall illustrate it by a con- 
crete example. Thus, in his annual message of December 2, 1823, 
President Monroe declared the proposed intervention of Europe as a 
proper occasion -““for asserting as a principle in which the rights and 
interests of the United States are involved, that the American con- 
tinents, by the free and independent condition which they have 
assumed and maintained, are henceforth not to be considered as sub- 
jects for future colonization by any European Powers,” and he said 
further in the same message: 


We owe it, therefore, to candor, and to the amicable relations 
existing between the United States and those Powers to declare that 
we should consider any attempt on their part to extend their system 
to any portion of this hemisphere as dangerous to our peace and 
safety. With the existing colonies or dependencies of any European 
Power we have not interfered and shall not interfere, but with the 
governments who have declared their independence and maintained it, 
and whose independence we have, on great consideration and just 
principles, acknowledged, we could not view any interposition for the 
purpose of oppressing them, or controlling in any other manner their 
destiny, by any European Power, in any other light than as the 
manifestation of an unfriendly disposition toward the United States. 


The doctrine thus enunciated by Mr. Monroe has received applica- 
tion in many forms during the last ninety years of our history. Its 
immediate effect was to prevent the Holy Alliance, composed of 
Russia, Prussia, Austria and France, formed for the purpose of 
crushing the growth of liberal ideas in Europe and of perpetuating 
monarchical institutions there, from extending the sphere of its opera- 
tions to America and overthrowing the young republics there erected 
on the ruins of the Spanish power. 

It would be tedious to enumerate all the situations which have 
called for its affirmation by our government, but there has not been 
an administration from that of Monroe down to the present, but has 





ishapnemmentertre ma 








; 
i 








91 


applied it in one form or another. For half a century we protected 
Cuba from falling into the hands of any European Power through 
purchase from Spain, by asserting the Monroe doctrine in the most 
vigorous terms. Mr. Clayton, Secretary of State, in a letter of 
instruction to our Minister to Spain, in 1849, used this very energetic 
language: 


Whilst this government is resolutely determined that the Island of 
Cuba shall never be ceded by Spain to any other Power than the 
United States, it does not desire in future to utter any threats, or 
enter into any guaranties to Spain, on that subject. Without either 
guaranties or threats, we shall be ready when the time comes, to act. 
The news of the cession to Cuba to any foreign Power, would in the 
United States, be an instant signal for war. No foreign Power would 
attempt to take it that did not expect a hostile collision with us as an 
inevitable consequence. 


Upon the Monroe Doctrine we compelled Louis Napoleon to evac- 
uate Mexico in 1866 and leave Maximilian to the fate that soon 
overtook him as the result of his effort to plant monarchical institu- 
tions on the American continent. 

In 1870, as the result of the attempt of one or more European 
Powers to acquire islands in the Caribbean Sea, President Grant an- 
nounced in a message to Congress, that “these dependencies are no 
longer subject to transfer from one European Power to another. 
When the present relation of colonies ceases they are to become inde- 
pendent Powers, exercising the right of choice and self-controt in the 
determination of their future condition and relation with other Pow- 
ers,’ and since that announcement no attempt at transfers of American 
colonies from one European Power to another has been made. 

The latest, and perhaps the most important application of the doc- 
trine, was in 1895, when the United States peremptorily intervened 
to prevent the occupation of Venezuela by Great Britain. The bound- 
ary between British Guiana and Venezuela had been in dispute ever 
since the establishment of the Republic of Venezuela, Great Britain 
always refusing or failing from one cause or another, to arbitrate the 
line, and from time to time moving her boundary forward until at 
the time our government took cognizance of the matter it had em- 
braced the mouth of the Orinoco and a great part of the valuable 
possessions of the republic. Finally in 1895 Great Britain was willing 
to arbitrate a fraction of the territories in dispute provided Venezuela 
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would admit the binding force of her title to the balance. This 
Venezuela was unwilling to do and appealed to the Government of 
the United States for protection against her powerful and aggressive 
neighbor. 

Thereupon Mr. Olney, our then Secretary of State, made energetic 
representations to Great Britain, predicating our interference on the 
Monroe Doctrine, and insisting that Great Britain should arbitrate 
with Venezuela not a fraction of the dispute between them, but the 
entire dispute. Lord Salisbury replied denying that the United States 
had any right to interfere; that the Monroe Doctrine was any part 
of international law, and declining to proceed with any arbitration 
except on the lines theretofore laid down. 

It was at this juncture that President Cleveland sent to Congress 
his special message of December 17, 1895, which rang across both 
continents like a trumpet call, and made it known to the rulers of all 
nations that the Monroe Doctrine of the United States was not a 
mere empty formula. The message after detailing the course of Great 
Britain, and her apparent determination to proceed with a high hand, 
recommended to Congress the appointment of a commission to deter- 
mine the boundary between British Guiana and Venezuela, and to 
report the same to our government, and concluded: 


When this report is made and accepted, it will, in my opinion, be 
the duty of the United States to resist by every means in its power 
as a wilful aggression on its rights and interests the appropriation by 
Great Britain of any lands or the exercise of governmental jurisdic- 
tion over any territory which after investigation we have determined 
of right belongs to Venezuela. In making these recommendations, I 
am fully alive to the responsibilities incurred, and keenly realize all 
the consequences that may follow. I am nevertheless firm in my con- 
viction that while it is a grievous thing to contemplate the two great 
English speaking peoples of the world as being otherwise than 
friendly competitors in the onward march of civilization, and strenu- 
ous and worthy rivals in all the arts of peace, there is no calamity 
which a great nation can invite which equals that which follows a 
supine submission to wrong and injustice and the consequent loss of 
national self-respect and honor, beneath which are shielded and 
defended a people’s safety and greatness. 


As the result of this stand, England receded from her aggressive 
position and accepted arbitration on all points in dispute between 
herself and Venezuela. The proceedings were held in Paris within a 
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reasonable time thereafter, and resulted in settling the long pending 
boundary dispute on lines satisfactory to both nations. 

The Monroe Doctrine is not founded on or recognized by interna- 
tional law, but grew out of our peculiar relation to the sister republics 
to the south of us, and what we esteemed as due to our institutions 
and theirs, and we have maintained it for more than ninety years by 
the power and might of the nation alone. It appears to be as vital 
now as it was the day it was enunciated, and I do not understand 
that any one in public life in this country questions that fact. 

If questions of national policy be not excluded from a treaty of 
arbitration, we will be asked, whenever we plant ourselves on such 
a policy, to arbitrate the rightfulness of our action or proposed action, 
in which case we will be told by the international tribunal that the 
conduct of nations is to be judged in such a tribunal by the principles 
of international law, and not by some national policy, no matter how 
necessary the latter may be considered nor how long it may have 
been held out to the world as vital and essential. 

If we undertake, pursuant to such a national policy, to interfere 
in the quarrel of two other nations, we will be told that no third 
nation has title in international law, founded on mere propinquity, or 
identity of interests, or identity of institutions, to interfere. 

We could not even interpose, in such a quarrel as I have imagined, 
to prevent the incorporation of the territories of the defeated state 
into its own by the victorious state, either in whole or in part, because 
we would be told by an international tribunal that by international law 
the conquering nation alone may fix the penalty to be paid by the 
defeated nation, and that there is no principle yet known to that law 
which gives a third nation the right to object. 

Take as a concrete illustration, our dispute with Great Britain over 
the Venezuelan boundary. If the proposed treaty with Great Britain, 
hereafter referred*to, had been in force at that time, we would have 

been bound hand and foot. We could not have held out the threat of 
war against her as Mr. Cleveland did, because we would have agreed 
to forego war and to arbitrate all our differences. The difference we 
had with her arose from her apparent purpose to absorb Venezuelan 
territory and her refusal to submit the Venezuelan boundary to ar- 
bitration. Our only title to interfere was based on the Monroe Doc- 
trine and Great Britain denied our title to interfere on that or any 
other ground. That difference would have had to be submitted to ar- 
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bitration and to European arbitrators, with the result that they would 
have held, and rightly held, that the Monroe Doctrine was not inter- 
national law and that there was no principle of international law which 
gave us a right to interfere in the dispute between Great Britain and 
Venezuela. 

I am in thorough accord with President Taft when he says that 
there is no reason why questions affecting national honor and vital 
interests should not be submitted to arbitration as readily as any other 
question, and that an impartial arbitration is quite as likely as war to 
do a nation justice on such questions, provided the vital interests in 
question are recognized and protected by the provisions of interna- 
tional law. If a nation has such vital interests not recognized by in- 
ternational law, but relies for their sanction alone on her force and 
power, it would seem wise, if not indispensable, that they be excepted 
from any general scheme of arbitration to be conducted under and 
agreeable to the principles of international law. 

It is said, however, with what truth you have seen, that Great 
3ritain has recognized the force of the Monroe Doctrine, and that 
we have nothing to fear in that direction from her. If this be true, it 
applies only to the treaty with that nation; but it must be remembered 
that the British treaty was only a type, and that we were holding out 
an identical treaty to every nation in the world. But it is not true that 
Great Britain has recognized the Monroe Doctrine as having force in 
international law. In 1823 she was equally concerned with us that the 
Holy Alliance be not permitted to join with Spain in subduing the 
revolted American colonies of the latter, and her public men, or some 
of them, hailed the declaration of Mr. Monroe with approval for that 
reason. But Mr. Rush, our Minister, reported to the President, after 
the arrival of his message in England, that in his opinion the non- 
colonization principle would remain a subject of contest between the 
United States and England, and Mr. Canning, the Prime Minister of 
England in that day, said that “so far from assenting to the position 
that the unoccupied parts of America are no longer open to coloniza- 
tion from Europe, he held that the United States had no right to take 
umbrage at the establishment of new colonies from Europe on any 
_ such unoccupied parts of the American Continent.” Great Britain has 
never, so far as my reading goes, assented, even in a qualified sense, 
to the validity of the Monroe Doctrine, and is as free to question it in 
an international court as any other country of Europe. Indeed, she 
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did so directly and explicitiy in the correspondence preceding the 
submission of the Venezuelan boundary to arbitration. 

The declaration of Sir Edward Grey, made in the British Parlia- 
ment some months ago, that he did not consider the enforcement of the 
Monroe Doctrine as threatened or impaired by the then pending treaty, 
is merely the opinion of an eminent man. He may be right or wrong, 
and I think him wrong, but his declaration was not one of adhesion to 
the Monroe Doctrine, and it would not even estop Great Britain to set 
up international law against that doctrine at any time her necessities 
may require her to do so. 

With the distinct understanding that questions concerning the inde- 
pendence of a nation, the make-up of the body politic, the exercise of 
domestic powers, and matters of foreign policy deemed essential or 
necessary, be excluded from the obligation to arbitrate, I am in favor 
of a general treaty which will pledge the good faith of the nations to 
submit to arbitration all other questions. 

We must not forget that arbitration is a specific remedy; that it is 
essentially a judicial procedure, and that questions unfitted for judicial 
determination should not be included in the obligation. The desidera- 
tum is that nations shall pledge themselves to settle all their contro- 
versies by peaceable means, and for these purposes they may supple- 
ment arbitration by an agreement reached through their accredited 
diplomatic agents, or they may have recourse to good offices or medi- 
ation. Now, questions of policy can be and have been amicably dis- 
cussed through diplomatic channels, and questions of policy as well as 
questions of law may be adjusted by good offices and mediation. We 
must not extend arbitration so as to include questions inconsistent with 
its nature, for by so doing we impair its efficiency. If it were the 
only remedy, we might perhaps be justified in seeking to extend it so 
that all controversies might be arbitrated, but as the means of direct 
negotiation exists, and as good offices and mediation may be extended 
indiscriminately to political as well as legal questions, and as good 
offices and mediation are in their infancy, as it were, and capable of 
development, we should resort to them in appropriate cases rather than 
stretch arbitration to the breaking point or convert it into a purely 
diplomatic procedure in which the elements of compromise and con- 
cession predominate over principles of law and their application to a 
concrete controversy. 

Since arbitration is a judicial remedy, it is necessary that the lan- 
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guage creating the obligation should be clear and that no confusion 
should exist in the minds of the negotiators as to their meaning. 
Otherwise, instead of settling disputes, the treaty itself will be a source 
of disputes. This difficulty does not confront us in considering exist- 
ing controversies which it is agreed to submit to arbitration, because 
the governments know the origin and nature of each individual con- 
troversy, and in the fulness of knowledge can submit in whole or in 
part. But governments cannot know the exact nature of future con- 
troversies until they have arisen. In the treaty by which they pledge 
their good faith to submit future controversies when and as they arise, 
they must clearly specify the obligation created so as not to seem to 
submit question which, should they arise, they would be unwilling to 
submit. 

By way of illustration, I shall consider briefly the language of 
the treaties between the United States and Great Britain and the 
United States and France, which were advised and consented to, with 
an interpreting resolution, on March 7, 1912. By the first article of 
these treaties, questions are to be submitted which “are justiciable in 
their nature by reason of being susceptible of decision by the princi- 
ples of law and equity.” What is the law and equity here referred 
to? Clearly it is not the municipal law and equity of either coun- 
try, because those laws may differ and thus offer an irreconcilable 
barrier to the decision of disputes betwen the two nations. For this 
reason, and also because the treaty is one for the settlement of inter- 
national disputes, we must conclude that the law and equity referred 
to is that found in the system which has grown up between nations 
and is familiarly known as international law. But equity, as a separate 
and distinct system, is unknown to international law. It is said in the 
books that nations are held to the highest degree of equity and good 
faith in their dealings with each other, but that means equity in a 
large and undefined sense. That there are principles recognized by 
the law of nations for the decision of questions between them, which 
may be considered principles of equity as distinguished from princi- 
ples of law, is not stated anywhere by any of the publicists, nor are 
any such principles set forth or suggested in any diplomatic corre- 
spondence known to ancient or modern times. Here it would seem 
was a fruitful germ for the breeding of disputes in an instrument in- 
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tended to eliminate disputes, which ought to have been eradicated if 
the results of the treaties were not to be deplorable rather than bene- 
ficial. Since there are no definite principles of equity in an inter- 
national sense, and the principles of equity in a municipal sense are 
inapplicable, the inclusion of the word would have given ground for 
the claim that equity in a broad sense was intended, and, as stated by 
one of the Lord Chancellors of England, causes might as well be 
determined by the yard stick or the measure of a man’s foot, as by ainy 
such an equity. Any limitation of justiciable questions then, which 
includes the term equity, leaves it in the power of either nation to in- 
sist that it is not equitable to call it to account for its action or pro- 
posed action in the subject matter of the dispute, and since, under the 
treaties referred to, the members of the commission composed equally 
of nationals of the two governments would have been almost certain, 
having no guide but their conception of broad equities, to espouse the 
view of their own nation, and since they must have decided five to one 
that the question was justiciable in order to send it to arbitration, we 
would have had as the result of the treaties a vexatious dispute super- 
imposed in every case on the original dispute, difficult of determination, 
and leaving both nations in the humor for war as the only outcome of 
their several contentions. If this be the meaning of those treaties, then 
it is well that they never became effective, because they would have 
settled no dispute by arbitration that the two nations interested did 
not at the time want settled in that manner, and would, when any 
really difficult question arose, have left each contending nation in a 
very ruffled frame of mind. 

It is important that the obligation entered into should be complete 
in itself; that the duty imposed should be determined by each of the 
parties in common accord, and not be submitted to any external com- 
mission or body whatever in order to have the question of justicia- 
bility passed upon; that the substance and provisions of the treaty 
should be so plain and certain that there should be no necessity for 
anything of that kind. If the contracting parties prefer the phrase 
“justiciable questions” to the ordinary expression “legal” or “judicial” 
questions, then the sense in which the expression is used should be de- 
fined. The obligation, however, should be general and not limited. 
All questions of a justiciable nature should be submitted to arbitra- 
tion, and from the general obligation there should be reserved in clear 
and unmistakable language those questions which it was not the in- 








- 98 


tention of the parties to submit, such as questions of national policy 
and of internal concern. These exceptions limit the jurisdiction of the 
international tribunal, and each party must determine for itself whether 
or not the tribunal, temporary or permanent, can take jurisdiction. 
The practice of municipal courts in dealing with questions of juris- 
diction, furnishes the analogy for nations dealing with similar ques- 
tions. Thus, if a court takes jurisdiction of matters beyond its lawful 
jurisdiction, its judgment would not bind the individual. He could 
object to the action of the court in thus assuming jurisdiction before 
the case was tried, or he could avail himself of the right to question 
the jurisdiction of the court after it had passed judgment and could 
have the judgment set aside. A nation possesses the same right. It 
is true that the court determines its own jurisdiction, but, as stated, 
it determines it subject to the proposition that if it decides it wrongly, 
the jurisdiction it assumes does not bind the suitor, for a judgment of 
a court without jurisdiction has no legal effect. The same principle 
should apply to nations, and the question of jurisdiction should be 
determined before submitting rather than after judgment, because 
in the latter case the good faith of the nations would seem to be in- 
volved. In simplest, terms, instead of submitting a question which it 
thought should not come within the jurisdiction of the court and tak- 
ing the objection later, the nation should make its objections at the 
outset before the case has been allowed to go to trial. This is as far 
as any instrument of this kind can bind nations. There always comes 
a time when they must take the responsibility of saying they have or 
have not agreed to submit a given question. The great thing is to 
have the exception clear, certain, and comprehensive, so that there 
cannot be any question in fairness between the two nations as to what 
is justiciable, and so that a nation cannot avoid its obligation under 
the treaty without doing violence to the plain import of the treaty. 

In suggesting that there should be exceptions to the obligation to 
submit justiciable questions to arbitration, I would not have 
you suppose that I am opposed to arbitration. On the contrary, I am 
in favor of its application to all questions to which it can properly 
extend, but in order to prevent future dispute and uncertainty as to 
the meaning of the obligation, I am insistent that the intentions of the 
parties should be expressed in clear, precise and technical language 
which shall give full expression of their intent. 

I would have the arbitration treaty provide that all questions arising 
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between the two nations should be submitted to arbitration, either in 
accordance with the rules of The Hague tribunal, or under some 
equally simple and efficacious system to be outlined in the treaty, and 
I would then provide by way of exception that no action or proposed 
action of either nation involving its independence, or the regulation 
of its internal affairs except in so far as it might have obligated itself 
with respect thereto by treaty, or its foreign relations based on na- 
tional policy and not justified on principles of international law, should 
be called in question under the treaty. I do not attempt to employ the 
exact phraseology of the proposed exception, but have no doubt that 
apt terms, not susceptible of misunderstanding, may be found in which 
to couch it. Under such a treaty all disputed questions of law or fact 
arising between the two contracting nations, other than those specially 
excepted, would be justiciable. 

Disputes concerning the existence or non-existence of fact should 
be submitted to impartial examination, and for this purpose the com- 
mission of inquiry, as perfected by the Second Hague Conference, 
should be utilized. The convention for the pacific settlement of inter- 
national disputes provides that, failing a direct agreement to the con- 
trary, the commission should consist of five members, one to be chosen 
by each of the disputants from among their nationals, the balance 
to be chosen by agreement from strangers to the controversy. The 
fact in dispute should not be found by a mixed commission composed 
of an equal number of nationals, as they would to a greater or less 
degree have the attitude or views of their respective governments. 
The fact in dispute would, by the rules of the Hague convention, be 
found by three impartial persons, aided, but not controlled or out- 
voted, by the national element. Very often the finding of a fact de- 
termines the controversy, but the Hague convention provides that the 
fact be found and reported to the government without recommenda- 
tion, unless the commissioners have been specifically empowered to 
make a recommendation. The fact is thus ascertained and the govern- 
ments are left free to determine their future action. 

In the next place, questions concerning the existence or non-exist- 
ence of a principle of law or its application to a treaty, convention, or 
international agreement, or to a concrete state of facts, is a judicial 
question, and, with the exceptions heretofore specified, should be sub- 
mitted to arbitration. 

The rules adopted by the Hague Conference appear to afford a fair 
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and efficient method of presenting such questions and having them 
determined by impartial arbitrators, and unless proscribed in the treaty, 
would apply without any reference to them, but it would be as well to 
expressly adopt them. 

Controversies arising out of the policy of the nations, either inter- 
nal or external, except such as might be covered by treaty provisions, 
would be eliminated from the class of questions subject to arbitration, 
but even with respect to such questions, the treaty need not be entirely 
silent. Where nations differ on such questions, either on lines of 
strict right or on the principles of comity which should actuate neigh- 
bors, the differences could probably be discussed with advantage by 
commissioners appointed for the occasion. It would be well therefore 
to have the treaties provide that the two nations would, at the request 
of either, appoint commissioners, composed of their own nationals, 
to consider and report on such questions. 

Political controversies or questions of a political nature involving 
the foreign policy of nations, may well be discussed by commissioners 
specially appointed for the occasion. Upon examination it may be 
found that some of the questions are arbitrable and the commissioners 
can recommend that they be referred to arbitration, and, if necessary, 
can formulate the principles of law to be applied by the tribunal. A 
treaty involving their recommendations, the principles of law, and the 
terms of arbitration, can be negotiated just as in, 1871 the commis- 
sioners appointed by Great Britain and the United States negotiated 
the Treaty of Washington, providing for the arbitration, among other 
things, of the Alabama Claims. 

It will be seen from the foregoing that there are, in my opinion, 
three categories of international controversies: (1) Disputes involving 
the existence or nor-existence of a fact; (2) Disputes involving the 
existence or non-existence of a principle of law and its applicability 
to a concrete question; (3) Questions of national policy. Each one 
differs in material respect from the others and may properly be treated 
in a different manner. It is not essential that all controversies be 
treated alike, but that all controversies be adjusted. 

I would propose as the general outline of a treaty conforming to 
the views hereinbefore expressed, the following: 

First. A preamble stating the purpose and desire of the parties to 
settle peaceably all disputes between them. 

Second. A general agreement to that effect, limited by the excep- 
tion before indicated. 
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Third. An agreement to listen to, but not necessarily to accept, 
good offices and mediation. 

Fourth. An agreement to appoint commissioners to consider and 
report on differences not cognizable under the treaty, except such as 
relate to or affect national independence. 

Fifth. An agreement to unite on a compromis in each case sub- 
mitting to the Hague tribunal, under the rules of that tribunal, ques- 
tions of law and fact properly cognizable under the treaty, includ- 
ing the right of that tribunal to settle the compromis if the contract- 
ing parties are unable to do so. 

We still have to deal with the question of the prerogatives of the 
United States Senate in the matter of the submission of disputed 
questions. I can see no reason why this nation may not once for all 
agree to submit prescribed questions to arbitration, and why the con- 
sent of the Senate to such an agreement does not answer all the pur- 
poses of the power reserved to it. That, I believe, is the opinion held 
by a majority of those whose business it has been to study and apply 
the constitution. With reference to the submission of questions to a 
commission of inquiry, the advice and consent of the Senate cannot 
be necessary to the appointment of such a commission. The com- 
missioners would have no power to bind either nation, but would 
simply consider the questions involved and report to their respective 
governments the basis of a treaty which might be negotiated and sub- 
mitted to the Senate, as in the case of the Treaty of Washington. 

In this proposal for a general arbitration treaty, certain questions 
of a vital nature would be excluded from the scope of arbitration, but 
they are questions, I submit, which this nation can not afford to agree 
to submit to arbitration. But they would be subject to examination 
and report by special commissioners, and would also come under the 
influence of good offices and mediation. In this way the active field 
of international controversies would be covered, and appropriate ma- 
chinery devised for each form of concerted action or submission con- 
templated by the contracting nations. 


The CHAIRMAN. Professor Kirchwey has kindly consented to read 
a paper in connection with this subject, prepared by former Secre- 
tary of State Richard Olney, who is unable to be present this evening. 


[Professor Kirchwey read Mr. Olney’s paper as follows:] 
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ApprEss OF HONORABLE RICHARD OLNEY, FORMERLY SECRETARY OF 
STATE 


on 
GENERAL ARBITRATION TREATIES. 


It is undoubtedly desirable, in the interest of the arbitration of in- 
ternational controversies, that at the next Hague Conference a form of 
treaty should be presented which, while covering all differences be- 
tween states, shall steer clear of the difficulties which in the past have 
wrecked important treaties of that character. It is a matter in which 
the United States may be expected to lead, having by precept and 
example so often distinguished itself as a pioneer in movements tend- 
ing to do away with war between nations. Facts must be looked in 
the face, however, and it is apparent that the present position of the 
United States with reference to this subject is not so advantageous 
as could be wished. No two countries of the world are so favorably 
situated for the purposes of an arbitration treaty between them inclu- 
sive of all differences as are Great Britain and the United States. 
Through racial, social, and commercial ties ever knitting them closely 
together, war between them has become almost unthinkable. Yet two 
trials for such a comprehensive treaty have failed and the official posi- 
tion of the United States today seems to be that there is a class of 
questions which is necessarily to be excluded from any general arbi- 
tration treaty. The class covers controversies described as affecting 
“the vital interests, the independence, or the honor” of the parties. In 
the English-American treaty of 1897 such controversies were disposed 
of by sending them to arbitration, but so constituting the arbitral court 
that an award must have the assent of the representatives of the losing 
party or of a majority of them. In the treaty of 1911 it was sought to 
meet the difficulty by a joint commission of inquiry empowered to in- 
vestigate and decide whether a question was or was not arbitrable and 
should or should not be arbitrated. But neither plan proved to be 
a¢ceptable to the United States acting under the treaty-making power 
vested jointly in the President and Senate. 

Nothwithstanding past failures, it is not believed that the United 
States should be deemed to be irrevocably committed to the position 
that it will make no general arbitration treaty which does not exclude 
from its operation what are claimed to be non-arbitrable questions as 
above defined. Neither is there any controlling reason why its repre- 
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sentatives at the next Hague Conference may not propose a draft of 
treaty between nations which shall be so framed as to minimize ii 
not remove the objections to making all controversies at least prima 
facie arbitrable. Such a draft would, of course, be without the official 
endorsement of the United States Government. But it could be as- 
sumed to have the sympathetic endorsement of the American people, 
who are believed to have strongly favored the efforts of three Presi- 
dents to make an English-American treaty from which no subject of 
difference should be excepted. A draft treaty of that character pre- 
sented by our representatives at The Hague would be received not 
only with respect, but with great interest; would be discussed in all 


‘its aspects with earnestness and ability; and, if generally approved, 


could be urged upon the United States Government as something to 
be adopted and used in a renewed effort to substitute arbitration for 
war as the means of settling international disputes. 

In considering the feasibility of such a draft treaty, it may not be 
wholly superfluous to note that matters of national policy, domestic or 
foreign, are universally conceded to be outside the category of arbitra- 
ble questions. Thus, the right of every independent state to deter- 
mine for itself what persons and what property shall have access to its 
territory, or with what other state or states it will form amicable re- 
lations for mutual advantage, can not be drawn in question by any 
other state. It is to be assumed also for present purposes that the dis- 
cussion deals not with weak states which can not defend themselves 
against aggression either directly, or indirectly through alliances, but 
with states entirely competent to protect themselves from spoliation or 
outrage. No such state, it is claimed, should or will litigate its honor, 
its independence, or its vital interests. If that be admitted, two diffi- 
culties is connection with the making of a comprehensive arbitration 
treaty at once present themselves. One is that what differences will 
touch honor, independence, and vital interests can not possibly be de- 
fined in advance, and that, even after a difference has actually arisen, 
its nature as being of the arbitrable or non-arbitrable class can hardly 
fail to be matter of real doubt and debate. The other difficulty is that, 
whether an actual difference touches its honor, independence, or vital 
interests every nation, it is urged, must decide for itself and can not 
consent to have determined in any other way. The practical problem, 
therefore, is how to lessen the force of these obstacles and upon what 
lines an arbitration treaty between nations may be so constructed as, 
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while recognizing the obstacles and not denying them any legitimate 
operation, shall yet be the nearest possible approach to a treaty cover- 
ing all differences. 

It will conduce to that result, it is believed, if such a treaty shall 
expressly declare that all differences between the contracting parties 
of whatever character, unless adjusted by diplomacy, shall be settled 
by arbitration, and that whenever a difference not so adjustable pre- 
sents itself, the parties shall immediately proceed to set in motion the 
designated machinery by which the arbitration is to be made effective. 
The mere existence of such a treaty will have a desirable moral effect 
upon the governments and peoples of both the parties. It will ac- 
custom them to consider arbitration as the normal mode of settling 
their difficulties and to look upon any other mode as unusual and 
extraordinary and as justifiable only by some great and exceptional 
emergency. 

It will also conduce to the same result, by removing the objections 
already stated, if such a treaty, after making all differences arbitrable, 
shall then reserve to the legislature of either of the contracting parties 
the right and the opportunity to withdraw a particular subject-matter 
from arbitration by a declaration that it concerns its honor, inde- 
pendence, or vital interests. In this connection, the modern organi- 
zation of the governments of the great states of the world is to be 
noted. On the one hand, the principle of democracy is so far accepted 
and so far controls that the legislative power is exercised by repre- 
sentatives chosen, theoretically even if imperfectly in practice, by the 
free suffrages of the people. On the other hand, the treaty-making 
power, together with the measures and proceedings incident to its 
execution, is practically vested in the executive branch of the govern- 
ment. It is that branch which, under a treaty excluding the supposed 
non-arbitrable class of questions, would decide whether a difference 
was within that class, and, if deciding that it was, would block arbi- 
tration. Under the all-inclusive form of treaty now proposed, how- 
ever, arbitration will go forward in the regular prescribed course un- 
less arrested by the action of the legislative branch of one of the gov- 
ernments concerned. It is that branch which will decide against arbi- 
tration if it is prevented, and which will assume the responsibility of 
such decision, as it properly should for obvious reasons. 

The national legislature is the best representative of the people of a 
country and is the most closely in touch with the sentiments, views. 
and interests of its people. 
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The direct representatives of the people should take the responsi- 
bility of a decision which may lead to war because it is by the people 
that the losses and sufferings of war are to be borne. 

The executive administratior of a nation as the agent of its domi- 
nant party may easily be influenced by motives of a secret and personal 
nature ; may conceive party success to be identical with national honor, 
independence, or vital interests ; and is only too likely to proceed with- 
out that thorough enlightenment which is only possible when the dis- 
cussion of a measure is by party opponents as well as by party friends. 

When a national legislature, on the other hand, is confronted with 
the alternative of risking or making war, or of permitting arbitration 
of a difference with another nation to take its appointed course, there 
will necessarily ensue such investigation, discussion and deliberation as 
will bring out the merits of the dispute in all its aspects and will enable 
the dictates of genuine patriotism and sound policy to exert their legit- 
imate influence. 

In short, to refer the decision of such an issue to a national legisla- 
ture ensures bringing into play two forces of prime importance in the 
interest of peace—to wit, full publicity of all material facts and con- 
siderations, and sufficient time for reason to become the deciding fac- 
tor in the result. 

By reason of the solidarity of modern civilized states, public opinion 
as manifested not only in those directly concerned but in all is sure to 
act with enormous force whenever war between any of them is seri- 
ously threatened. 

When Ear! Russell, speaking for the government of the day, char- 
acterized the American proposition to arbitrate the so-called “Alabama 
Claims” as inconsistent with the honor and dignity of the British 
throne and people, the door seemed to be finally closed upon any 
pacific settlement. It was reopened later by the pressure of public 
opinion, which had been given time to crystallize, which discovered 
that there was a real wrong to be redressed, and which led the British 
Government to seek and find a way to arbitrate the claims without 
prejudice to honor or substantial interests. 

A similar case was presented and a similar result followed in re- 
spect of the boundary controversy between Venezuela and British 
Guiana, which was at first claimed to be impossible of arbitration by 
reason of the rights and equities of British settlers. 

These instances are striking examples of time and publicity and an 
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ensuing educated public opinion as potent preventives of war. It is a 
conspicuous merit of such an all-inclusive arbitration treaty as that 
under consideration that, while in and of itself a constant influence 
for peace, legislative interference with it can not take place without 
giving such preventives their fullest operation. 

It remains to note that it is possible for the legislative branch ot a 
government as well as the executive to go astray and to be misled into 
declaring an arbitrable difference to involve honor, independence, or 
vital interests. But such a declaration is not a finality and may be 
revoked by legislators of their own motion or through the influence 
of their constituencies. Further, if such a declaration brings war in 
sight, it also compels investigating the preparedness for war, com- 
paring the warlike resources of the parties, and counting the cost 
generally—considerations of a most sobering as well as persuasive 
character. Here again the solidarity of modern states operates as a 
strong conservator of peace. The length of the purse rather than of 
the sword now determines the fortunes of war, and the most bellicose 
of great Powers can not but be staggered by the prospect of dis- 
rupting the closely interlocked relations, pecuniary and commercial, 
between its own country and the country to be assailed. In no quar- 
ter will the widespread ruin of such a disruption be more keenly ap- 
preciated than by the legislature of a country, intimately and prac- 
tically acquainted as it must be with its industries and business inter- 
ests—in no quarter is there likely to be more zealous effort to preserve 
“peace with honor.” Nevertheless, when all is said, until the millen- 
nium arrives, the possibility of war is not to be wholly eliminated. 
Treaties of arbitration and all the other pacific instrumentalities the wit 
of man can devise can do no more than to make the possibility as re- 
mote as is humanly practicable. 


[The Chairman announced the following committees: 

Auditing Committee: Messrs. W. C. Dennis and A. H. Snow. 

Nominating Committee: Professor C. N. Gregory, Mr. McKennéy, 
Mr. Marburg, Rear-Admiral Stockton, and Mr. Wheless. | 


The CHAIRMAN. Gentlemen, the papers to which you have listened 
are now open ‘for discussion. 


Mr. Jackson H. Ratston. The Senator’s experience in connection 
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with international matters is such as to command for him respectful 
attention to whatever he says, and that we most cheerfully accord. Yet 
I must think that in many regards his argument is singularly incon- 
clusive and incomplete. 

Before addressing myself to what I want to say in regard to the ad- 
dress proper, permit be to allude to one or two expressions which I 
think deserve our consideration even momentarily, and deserve large 
consideration in the final outcome of the general subject we have in 
mind. 

Senator Turner in one connection says that war is a necessary evil. 
Now, we have to bear in mind that war is a thing of human origin 
and under human control. If that be so, I must deny the statement, 
oft repeated, that war is a necessary evil, for a thing which can be 
controlled and which ought to be controlled, and which is human in its 
origin, is not a necessary evil. War is an evil which under certain 
circumstances it may be difficult to escape from. That it is a neces- 
sary evil I particularly deny. 

Senator Turner says very decidedly that it is international law that 
a conquering nation may exact whatever it will from the nation con- 
quered, and that that is recognized by the law writers. Mr. Presi- 
dent, I am going to take the liberty of denying that. I will agree, and 
we must agree that many international law writers have said just that 
thing, and we must agree that in works of international law, what is 
called law is laid down as stated by Mr. Turner. But let us consider 
the naked facts. Suppose a writer on criminal law were to say that 
he has noticed that whenever the robber overcame the person robbed, 
he took away from him whatever he choose of his possessions. And 
suppose he said that there were a hundred different instances of that 
kind, and he enumerated them one after another in his book on crim- 
inal law. Would there then be a law of robbery, because those dis- 
tinct, isolated facts had been enumerated within the pages of a text- 
book relating to criminal law? 

I take it that the term “law” is a term of grand application, that it 
has no application to robbery, and that it has no application to the dis- 
tinct and separate several events which occur when conquering nations 
possess themselves of the goods of conquered nations. In order that 
there should be law, there must be running through them all a com- 
mon principle to which men can with safety appeal, and that principle 
must have a philisophical or an ethical foundation, and in the absence 
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of that philosophical or ethical foundation there is no law. There is 
simply gathered together a bundle of disjointed facts. Now that 
appears to me to be the truth with regard to that thing which Senator 
Turner states to be international law. It is not international law, even 
though it be so proclaimed, and it never will be international law, be- 
cause it is not founded upon any ascertainable basis of right. 

But what I have said so far is in a way apart from the argument, 
and yet it seems to me proper to say it, at least by way of suggestion, 
because these things have to be thought out and straightened out, and 
there must be straight thinking on international law before we arrive 
at straight conclusions as to what is or is not law, and before we re- 
gard as law repeated facts which are not law. 

Senator Turner believes that four classes of things should be re- 
served from international arbitration. The first of these is the inde- 
pendence of the contracting parties. Now I am prepared to accept the 
view that independence is not an arbitrable subject ; and to put that in 
an arbitral treaty, although it has been done, and done more than once, 
is putting in words which under the circumstances are absolutely 
meaningless. If we put in an arbitral treaty the statement that we 
will discuss and settle by way of arbitration between ourselves all dis- 
putes except those which relate to the independence of the several 
parties, although that has been done, and I speak with due respect to 
those who have done- it, we are doing an aimless thing. The very 
hypothesis upon which arbitration rests, upon which treaties of arbi- 
tration rest between nations, the very hypothesis of it is the inde- 
pendence and the equality of the two parties, and to iterate it be- 
comes absolutely without meaning. So we may dismiss the item with 
this statement. ° 

Mr. Turner next suggests that the nature of the body politic is not 
arbitral and should be excepted from treaties of arbitration. Of 
course, it is not the subject of arbitration, for the very reason that it 
offers no international question.. Why should you put into a treaty 
a limitation upon the action of an arbitral court as to a thing which is 
in its nature not international? To put it in is once more a waste of 
words and a confusion. 

Again he says that arbitration must not relate to the exercise of 
domestic powers. Of course it must not, and never has. And why 
should that be in a treaty? The placing of it in a treaty or the im- 
position of that as a limitation upon arbitration is as purely a work of 
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supererogation as well could be. The very language shows it. You 
are dealing with international arbitration. Therefore why should it 
relate to the exercise of domestic powers? So I say that this point 
has no relation whatever to treaties. 

Take the fourth point, matters of foreign policy deemed by the 
state to be necessary to safeguard either its independence or its do- 
mestic institutions. The argument under this head would be so long 
that I could not enter into it. I only want to make a few observa- 
tions. It is noteworthy that in support of that proposition Senator 
Turner refers to the Monroe Doctrine and its several applications, 
down even to its application in the case of Venezuela. Now, if we 
think a moment we will see that, under this language, a difficulty 
arising with relation to the Monroe Doctrine, supposing it to arise, 
would be arbitrable, although Senator Turner relies upon this language 
to put it beyond the reach of arbitration. 

“Matters of foreign policy deemed by the state to be necessary to 
safeguard either its independence or its domestic institutions.” Now 
who ever supposed for a moment that the United States considered the 
action taken by President Cleveland and Secretary Olney in the Vene- 
zuelan matter as taken to safeguard either the independence of the 
United States or the domestic institutions of the United States? I 
say it was taken for the purpose of giving voice to an American senti- 
ment, which by the way was not dependent at all upon the Monroe 
Doctrine, because it was the sentiment of fair play which existed in 
this country, and did not have to find its inspiration in anything other 
than the hearts and consciences of the people. So I say that under 
the very proposition of Senator Turner the Monroe Doctrine could 
be a subject of arbitration. 

But that does not reach the question which I have not the time 
to go into, because as I said, the argument would be too long. It 
raises up the whole question whether there is any national dispute 
whatever which should be reserved from arbitration. I submit that 
from my point of view no dispute in which the United States is or 
can be concerned should be reserved from arbitration. The United 
States is great enough not to do wrong. It is great enough to accept 
the challenge when any nation says it has done wrong, and to submit 
its action to the arbitrament of competent men. And we could do 
no better than to have the power of arbitral treaties just that strong, 
and present ourselves freely and openly to the world with our case, 
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whatever it may be. We have no need of the Monroe Doctrine to 
defend our independence or our institutions. It is only about the 
Monroe Doctrine that it is suggested that we ought not to submit all 
propositions to arbitration, at least under this heading. The Monroe 
Doctrine today is a sentiment and not a matter of public policy with 
the United States. It becomes merely, as I say, the expression of a 
sentiment, but it is the expression of a sentiment against which, in 
the present state of civilization, with a sufficient number of arbitral 
treaties throughout the world, the world will not resist. 

Mr. THEoporRE Marsurc. Mr. President and Gentlemen, I listened 
with delight to the stimulating paper of Senator Turner, and feel that 
we are greatly indebted to Dr. Kirchwey for the agreeable and pleas- 
ing delivery of it. 

Instead of being an argument against the treaty of August 3, 1911, 
with Great Britain (the treaty with France being in the same terms), 
to my mind Senator Turner’s paper is an argument for it. 

Senator Turner very properly says that the important thing is not 
that all questions should be arbitrated, but that all questions should 
be settled peaceably. 

Now what does the treaty, even as amended, do? At the outset I 
should say, differing a little from Mr. Ralston, that arbitration is in 
its nature a judicial process, and that it should concern itself prin- 
cipally, if not exclusively, with questions of law. The treaty as 
amended provides in its preamble that we shall settle all questions 
peaceably, and it is a treaty, remember, between iwo great self- 
respecting countries. It is not a treaty between a progressive country 
and a backward country, or between two backward countries who are 
unwilling or unable to carry out their promises, but it is a treaty be- 
tween countries that have traditions of honor and self-respect, tra- 
ditions of living up to their promises. The preamble says that all 
questions shall be settled peaceably. 

Senator Turner refers to disputes of fact. Now our treaty, even 
as amended, takes care of his demand there. It sets up a commis- 
‘sion of inquiry. He points to the Hague commission of inquiry, in- 
timating that it is superior to the commission of inquiry set up 
under this treaty. The Hague commission of inquiry is superior 
only to one form of commission of inquiry that may be set up under 
this treaty. You will recall the language of the treaty: it provides 
that this commission of inquiry shall be composed equally of nationals 
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of the two countries, or that it “may be otherwise constituted.” Now 
certainly the fact that the Hague commission of inquiry is constituted 
with only one national of each country upon it, and a majority of non- 
nationals, makes it superior to the form of commission as constituted 
under the first alternative of the treaty of August 3. But under the 
second alternative of that treaty, the provision that the commission 
“may be otherwise constituted,” it is possible to form a commission 
composed entirely of non-nationals. No one can listen to a discussion 
of the subject of nationals and non-nationals upon commissions of 
inquiry and upon arbitration tribunals without soon reaching the con- 
clusion that the ideal and desirable thing is a commission composed 
entirely of non-nationals, something more advanced than the Hague 
commission of inquiry, which contains two nationals; and I believe 
that, in the course of time and under the pressure of public opinion, 
even our United States Senate can be led to that high position. 

The second category of disputes which Senator Turner treats are 
those relating to questions of law. The treaty provides that justiciable 
questions, that is, questions which can be interpreted by the rules of 
law or equity, shall be referred to arbitration. Arbitration is there- 
fore considered by the treaty to be a judicial process, only justiciable 
questions being so referred. 

The reference is to the Permanent Court of Arbitration, or to an 
arbitral tribunal which may be specially constituted if necessary. I 
am revealing no confidence when I state that the President of the 
United States and the Secretary of State both say that the term “a 
court of arbitral justice” is put in there with a view of making use 
of the Court of Arbitral Justice which was accepted in principle by 
the Second Hague Conference, a court which shall be a true court 
of justice. Now, when this court shall have come into being and shall 
have won the confidence of the world, all questions under Article I 
of the treaty—justiciable questions—will naturally be referred to it. 
To set up new institutions as substitutes for war is one thing. To get 
the nations to use them is quite another. The advantage of this clause 
of the treaty is that it provides cases for the court and will set it 
going promptly. 

Then, you have the third category to which Senator Turner refers, 
questions of national honor. The treaty by its preamble provides for 
settling such cases. It states that questions involving law shall be 
determined by arbitration, regarding arbitration as a judicial process. 
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It states that all questions shall be settled peaceably. Does it not 
therefore provide for just what Senator Turner stipulates, the sub- 
mission of great questions of national policy to some other tribunal? 
Can we not under this treaty submit such questions to a commission 
of inquiry or to mediation? Can we not resort to any other form of 
settling international controversies, which is accepted today, or devise 
new forms, if necessary? The important thing is that, as the treaty 
provides, these two great, self-respecting nations shall settle all con- 
troversies peaceably. 

Now the Senate stipulated that the treaty should not be so inter- 
preted as to compel the submission to arbitration of certain specified 
questions, namely those relating to the admission of aliens to this 
country and to our schools, those relating to the money obligations of 
States, to territorial integrity, and to public policy. 

When the Senate excepted those questions from arbitration it did 
not, however, relieve the contracting countries of the binding force of 
the preamble, the obligation to settle those very questions peaceably. 
Therefore I maintain that the treaty, even as amended, meets entirely 
the conditions laid down by Senator Turner. 


Mr. Dennis. As I understood Senator Turner’s most interesting 
paper, he makes the suggestion that the word “equity,” or perhaps 
the phrase “law or equity,” in the recent arbitration treaties with 
England and France would give to the joint high commission powers 
somewhat resembling those of the English Chancellor in the days 
when the Chancellor’s power was supposed to vary in proportion to 
the length of the Chancellor’s foot. 

Now, with all deference for Senator Turner and for other eminent 
men who have made substantially the same suggestion, I do not be- 
lieve that this proposition is tenable in view of the international prac- 
tice for the last one hundred years and, particularly, in view of 
certain decisions by arbitral tribunals. The words “justice and equity” 
are not new. They are as old as arbitration itself. From the Jay 
treaty of 1794, which ushered in the modern era of international 
arbitration, to the Prize Court Convention to which the Senate has 
but lately given its advice and consent, these words have been em- 
ployed again and again in the arbitration treaties of the United 
States." 


1The following chronological list of arbitration treaties of the United States 
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Ordinarily the words appear to have been readily understood. 
Sometimes, however, it has been attempted to make the point that 
under cover of the word “equity” the court was empowered to exer- 
cise arbitrary power, that the court was entitled to decide “according 
to the conscience of the arbitrator,” whatever that might mean. 

I think I am safe in saying that every time that suggestion has been 
made it has been negatived by the tribunal. The point was taken in 
one case before the American and British Claims Commission which 
passed upon claims arising during the Civil War and, in a very inter- 
esting opinion, Mr. Commissioner Frazier, the United States com- 
missioner, held that the point was not well taken. In 1903, as you 
all know, a number of the nations entered into arbitration protocols 
with Venezuela in substantially identical terms. By the terms of 
these protocols the arbitrators were empowered to decide in accord- 
ance with “absolute equity, without regard to objections of a tech- 
nical nature or of the provisions of local legislation.” The umpire 
of the American-Venezuelan Commission did rule, in certain cases, 
as if he thought these words actually gave him unrestrained liberty 
to decide one way in one case and another in another, according to 
his individual conscience or idiosyncrasy without any particular ref- 
erence to consistency or to recognized rules of law. When one of 


using the expression “justice and equity” or its equivalent makes no pretense 
of being complete: Great Britain, Treaty of Amity, Commerce and Navigation 
(Jay Treaty), November 19, 1794, Article VI; Great Britain, Convention Re- 
specting Fisheries, Boundary and the Restoration of Slaves, October 20, 1818; 
Great Britain, Claims Convention, February 8, 1853; Costa Rica, Claims Con- 
vention, July 2, 1860; Great Britain, treaty for settlement of claims with the 
Hudson’s Bay Co., etc., July 1, 1863; Great Britain, Treaty of Washington, 
May 8, 1871, Article XII (Claims arising during the Civil War aside from the 
Alabama Claims). The following treaties or conventions use language the 
same or substantially the same as the Seventh Article of the Jay Treaty with 
Great Britain which reads, “according to the merits of the several cases and to 
justice, equity, and the laws of nations”: Spain, Treaty of Friendship, Bound- 
ary, etc., October 27, 1795, Article XXI (Claims arising during the war between 
Spain and France) ; Denmark, Claims Convention, March 28, 1830; Peru, Claims 
Convention, January 12, 1863; Mexico, Claims Convention, July 4, 1868. [See 
Treaties and Conventions of the United States, etc.; see also argument of the 
United States, Orinoco Steamship Case, before the Hague Tribunal, page 117, 
note.] Article VII of the Prize‘Court Convention provides, that in the absence 
of any controlling treaty provisions or generally recognized rule of international 
law, “the court shall give judgment in accordance with the general principles 
of justice and equity,” while Article VII of the Pecuniary Claims Convention 
with Great Britain signed August 18, 1910, makes it the duty of the members 
of the tribunal, upon assuming their functions, to take oath to decide, “in ac- 
cordance with treaty rights and with the principles of international law and of 
equity.” 
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these decisions, the Orinoco Steamship Case, was taken to the Hague 
‘ Court for revision, the defense which the Venezuelan agent made of 
the umpire’s decision was just exactly that, that under those words 
“absolute equity” the case was submitted to the unrestrained con- 
science of the arbitrator and that he could not possibly have trans- 
gressed any rules laid down in the protocol because he was not bound 
by any rules. 

This position was repeatedly and strenuously urged by the Vene- 
zuelan representative. It was, as he said, his “capital argument,” 
and that capital argument was negatived by the tribunal, which held 
that the words “absolute equity” could not be taken to excuse the 
arbitrator from applying the rules of international law and the rules 
prescribed by the protocol of submission and, because in the estima- 
tion of the Hague Court the umpire did not apply these rules, his 
decision was set aside. 

No words are perfect; but for one hundred years the words 
“justice and equity” have been construed and their meaning settled 
at least to this extent, that they do not give unrestrained license or 
unrestricted liberty to depart from the ordinary rules of law. It is 
submitted that these words are as well seasoned as any words we are 
likely to find. In the realm of international law they have acquired 
a meaning through user in something of the same way, although not 
of course to the same degree, that, in our constitutional law, the 
phrase “due process of law” has taken on definition through long 
custom and many judicial decisions. 

The precise words in the recent treaties were “law or equity” in- 
stead of “justice and equity” and if there is any distinction between 
the words “law” and “justice” the word “law” would seem to be 
clearly the more restrictive of the two.. So I submit that it is rea- 
sonably well settled, settled as well as we can expect anything to be 
in the realm of international law, that these words, if adopted, would 
not give to the tribunal unrestricted license to disregard the known 
and accepted rules of law. 


THe CHAIRMAN. Is there any further discussion? If not, we will 
proceed to the next paper, “The Codification of the Laws of Naval 
Warfare,” by Rear Admiral Stockton. 
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AppRESS OF REAR ADMIRAL CHARLES H. STOCKTON, PRESIDENT OF 
GEORGE WASHINGTON UNIVERSITY, 


on 
THE CODIFICATION OF THE Laws oF NAVAL WARFARE. 


With the proposition for the establishment of an international prize 
court, the convention concerning which having been duly accepted 
and ratified by the United States, it becomes more and more evident 
that the laws, codes and customs concerning sea warfare should be 
collected, codified and stamped with international authority, so as 
to be in readiness for use by the proposed established international 
prize court at its first assemblage. So evident has this become that 
Great Britain before ratifying the convention of the Second Hague 
Conference establishing such a court, deemed it essential that a code 
should be created preliminary to the ratification of the convention 
and hence called in 1908, an international naval conference, consist- 
ing of the principal sea Powers, to meet at London, from which con- 
ference has proceeded the now well-known “Declaration of London.” 
Great Britain at present holds this Prize Court Convention in abey- 
ance until the Declaration of London governing the procedure, and 
announcing the international maritime law that is applicable, could be 
accepted as the governing law. On the other hand the United States, 
while a signatory Power to the Declaration of London, held the code 
in abeyance in order to first ratify, as she has done, the convention 
establishing the International Prize Court with its modifying protocol. 
Both the code and the prize court have now been ratified. 

The codification of sea laws, sea customs and sea warfare is how- 
ever no new thing. Maritime life has been a matter apart from 
ordinary life from time immemorial and its customs and laws have 
been peculiarly laws of their own kind. Even to this day those whe 
follow the sea enter into a life which is almost international in its 
sphere and the “saving grace of salt water” is found through a great 
portion of the charted and uncharted international law of the day. 
Nothing can be more common and more international than the sea 
itself, and it is not to be wondered that the free masonry existing 
among those who follow the sea in all its vicissitudes dwarfs national 
lines and renders those who live only within the rigid boundaries of a 
separate state almost provincial by comparisor 

The conditions of sea life and sea trade in the earliest days formed 
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three great maritime codes, the sea laws of Oléron, embodying the 
usages of the seamen of the Atlantic; the sea laws of Wisby, em- 
bodying the customs of the North Sea and the Baltic, and finally the 
Consulate of the Sea, the collection of the customs and judgments of 
those who followed the sea in the Mediterranean. These codes date 
back to the 14th and 15th centuries and were the result of either 
judgments of courts or agreements of bodies of merchants and ship 
owners or both. 

The edition of 1494 of the Book of the Consulate of the Sea, the 
best published one existing, contains first a code of procedure issued 
by the Kings of Arragon for the guidance of the courts of the Con- 
suls of the Sea, secondly a collection of ancient customs of the sea, 
and thirdly a body of ordinances for the government of vessels. 

From the time of these early codifications until very recent times 
no codifications of sea customs or warfare has been again attempted. 
Other codifications of international law however have been made, in 
most cases by private persons or associations. These have been codes 
embracing the whole subject of international law or codes of land 
warfare alone or, under the Geneva conferences, codes referring to the 
care of the sick and wounded and as to the status of those who are 
charged with their care. 

With some personal experience as to private and international 
codification, I can say that there is much to be said in the way of 
commendation for both attempts. Such rules are, to say the very 
least, in private attempts, elements to be considered in the final make- 
up, if there should be such a thing as final words in these matters. 
But all private attempts and codes issuing from one nation or person 
are unilateral in force or opinion and in so far, restricted in scope 
and authority. The formation of a code of naval warfare especially 
should be under international auspices, as the subjects contained 
therein are international and there should be no limitation as to lan- 
guage, or to application. It should not be pan-American any more 
than it should be pan-African, or pan-European or pan-Asiatic. 

To return to our subject—i. e., of naval warfare—the limitations 
of which allow us to give only a passing attention to general codi- 
fications of international law which would contain within their bound- 
aries, of course, the laws of naval warfare. The more prominent of 
these are the codes of Bluntschli, in 1868, David Dudley Field, in 
1872, Prof. Fiore, in 1890 (with a fourth edition in 1911), and the 
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elaborate work of Jerome Internoscia in 1911. There are in the 
purely military code of the laws of warfare on land, a number of mat- 
ters that apply alike to land and sea warfare, on such matters as 
prisoners, spies, cartels, the requirements of humanity, etc., etc. Such 
common material is found in Dr. Francis Lieber’s laws of war, in the 
code of the Institute of International Law for the laws of land war- 
fare in 1873 and 1880, in the Declaration of Brussels of 1874, and 
in the Convention with respect to the Laws and Customs of War on 
Land of the First and Second Hague Conferences in 1899 and 1907. 

Oppenheim, in the second edition of his work on /nternational Law, 
says: 


Shortly after the Hague Peace Conference of 1899: the United 
States of America took a step with regard to sea warfare similar to 
that taken by her in 1863 with regard to land warfare. She pub- 
lished on June 27, 1900, a body of rules for the use of her navy under 
the title “The Laws and Usages of War at Sea,” the so-called U. S. 
Naval War Code. 

Although on February 4, 1904, this code was by authority of the 
President of the United States withdrawn, it provided the starting 
point of a movement for codification of maritime international law. 
No complete naval war code agreed upon by the Powers has as yet 
made its appearance, but the Second Hague Peace Conference of 1907 
and the Naval Conference of London of 1908-1909 have produced 
a number of law making treaties which represent codifications of sev- 
eral parts of maritime international law. 


I might add to this quotation from Oppenheim that so late as the 
Naval Conference of London the United States Department of State 
in its instructions to its delegates embodied the Naval War Code re- 
ferred to, as the principal matter of the instructions. 

Of the various topics coming under the head of naval warfare, 
those contained in the following declarations and conventions have 
been treated with sufficient agreement to form component parts for 
a naval code to be more or less modified in a final formation: 

1. The Declaration of Paris. 

2. The convention respecting the laws and customs of war upon 
land. (First and Second Hague Conferences. ) 

3. ‘The convention for the adaptation to maritime war of the prin- 
ciples of the Geneva Convention. (Second Hague Conference.) 

4. The convention relative to the opening of hostilities. (Second 
Hague Conference. ) 
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5. The convention relative to the status of enemy merchant ships 
at the outbreak of hostilities. (Second Hague Conference.) 

6. The convention relative to the conversion of merchant ships 
into war ships. (Second Hague Conference.) Not accepted by 
United States. 

7. The convention relative to the laying of automatic submarine 
contact mines. (Second Hague Conference.) 

8. The convention respecting the bombardment by naval forces in 
time of war. (Second Hague Conference.) 

9. The convention relative to certain restrictions with regard to 
the existence of the right of capture in naval war. (Second Hague 
Conference. ) 

10. The ‘convention relative to the creation of an International 
Prize Court. (Second Hague Conference.) 

11. The convention concerning the rights and duties of neutral 
Powers in naval war. (Second Hague Conference.) 

12. The declaration prohibiting the discharge of projectiles and 
explosives from balloons. (Second Hague Conference.) 

13. The Declaration of London. 

This leaves the following questions unsettled concerning which 
agreements should be attempted in order to complete a naval code of 
sea warfare. 

1. The subject of the conversion of merchantmen at sea or in 
neutral ports into men-of-war. A reconversion to merchantmen from 
the status of war vessels. 

2. The status of aliens engaged in sea trade in the enemy’s 
country. 

3. The status of neutral vessels engaged in war time in a trade 
forbidden them in time of peace. This includes cabotage and petit 
cabotage. (Rule of war of 1756.) 

4. The use of false colors in war time by belligerent vessels of 
war. 

5. The use and treatment of telegraphic cables in war time. 

6. The immunity from capture of private property at sea. 

7. The formation of a volunteer navy. Privateering. 

8. The extension of immunities from search and detention of 
neutral mail steamers in war time. 

9. The extension of the width of the marginal sea belt or the 


marine league. 
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10. ‘The recognition and status of insurgent vessels of war at sea. 

11. The rules of the visits of belligerent vessels of war in 
neutral ports. Their internment, their coaling and the extent of 
their periods of return. 

12. The definite period allowed to an enemy ship in port at out- 
break of war or declaration of blockade—days of grace. 

13. The status of pacific blockade in regard to merchant vessels 
of Powers not immediately concerned. 

(1) In regard to the conversion of merchantmen anywhere upon 
the high seas, there is very considerable difference of opinion existing 
between the various great sea Powers according to their assumed in- 
terests in the matter. In a general way the subject is of more im- 
portance to countries having a large merchant marine and but few 
ports. Such a conversion can be made to be very irritating when a 
belligerent vessel uses neutral ports as a merchantman until she arrives 
near a point or time where it is desired to strike at the trade of its op- 
ponent. Then leaving its neutral port as a merchantman it is converted 
into a man-of-war without any knowledge or warning to the outside 
world and hunts its prey. The conversion of the Alabama into a Con- 
federate man-of-war after leaving Liverpool is a case in point, which 
served to create and keep alive a feeling of injury sustained for many 
years until settled by the Geneva Conference and the Alabama Award. 
Possibly some middle ground can be found by an announcement of 
intention of conversion upon leaving a home port, but so far no agree- 
ment has been reached either at the Second Hague Conference or 
during the Naval Conference at London. Even the compromise 
offered by the Italian delegation at the Second Hague Conference 
allowing the conversion upon the high seas to merchantmen who leave 
their territorial waters before the outbreak of war found a divided 
body: Great Britain, the United States, Belgium, Brazil, Italy, 
Japan, Norway, Holland and Sweden for, and France, Germany, 
Austria, Argentine, Chile, Russia and Servia against such restriction. 
There seems little justification to-be offered in regard to a conversion 
in a neutral port as it is an operation evidently not in accord with 
neutrality. 

(2) The question of the status of aliens engaged in sea trade in 
a belligerent country is not an important one except that it should be 
decided one way or the other. The United States holds that the 
character of such a trader is determined by his domicile, while Ger- 
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many maintains the position that it is determined by his national 
character. 

(3) The third point brings in the force of the rule of the war of 
1756 as applied to coastwise or insular trade. The coastwise trade 
is divided by the French classification into cabotage and petit cabotage. 
By cabotage is designated the trade between the home country and 
other over-sea ports like between Havre and Marseilles, while petit 
cabotage is the sea trade between ports on the same stretch of coast. 
The expression coasting or coastwise trade has however been given 
another extension or interpretation by the United States. Russia and 
Great Britain have confined their definition of coasting or coastwise 
trade to extend to various seas, provided the ports are in the country 
which is-a political and geographical unit, and as there is only one 
stretch of territory between St. Petersburg on the Baltic and Vladivo- 
stock on the Pacific, that trade came within the definition of coasting 
trade or cabotage as the French would call it. 

The United States, however, not only calls the trade between New 
York and San Francisco by the way of Cape Horn as coasting trade, 
but also by the way of Panama by rail before the completion of the 
Panama Canal and in the face of a land transit and re-shipment of 
the cargo. At a later date, in 1898 and 1899, the United States of 
America further declared sea trade between any of her home ports 
and those of Porto Rico, the Philippines and the Hawaiian Islands 
to be coasting trade and hence reserved by law to American vessels 
exclusively. This practically makes coasting trade and colonial trade 
conform to the trade affected by the rule of the war of 1756, which 
asserts that in time of war neutral vessels engaging in this trade, 
denied to them in time of peace, are subject to capture for unneutral 
service. This rule we have not accepted and do not accept, but Great 
3ritain revived it at the London Naval Conference as in force. Sev- 
eral delegations, the United States of course among them, rejected 
the proposal and the second paragraph of Article 57 of the Decla- 
ration of London treats of the subject as follows: 


The case where a neutral vessel is engaged in a trade which is 
closed in time of peace remains outside the scope of, and is in no wise 
affected by this rule. 
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Thos. J. Lawrence of this says: 


Great Britain, backed by several important maritime Powers, still 
holds that if a belligerent throws open in time of war, to neutrals, 
a coasting or colonial trade which is confined to its own subjects in 
time of peace, its foe may treat all neutral merchantmen who take 
advantage of the permission as enemy vessels. Another group of 
Powers, headed by the United States, holds strongly to the contrary 
opinion, and unless a settlement is ‘soon reached the question may 
become acute and dangerous in a great maritime war. 


(4) The use of false colors is forbidden in time of war in land 
warfare and should not be permitted in sea warfare. The ethics in 
this case differs from the sea usage and conforms to land warfare. 

(5) The use and treatment of submarine cables in war time can, 
I think, be readily agreed upon at an international conference. 

(6) Following the Naval War Code of the United States as to an 
agreement as to an immunity from capture of private property at sea 
I am not so confident. It is hardly worth while to discuss the matter 
here and now even if time permitted. The division as to national 
opinions is practically equal. 

(7) The formation of a volunteer navy in time of war is treated 
with the question of privateering and that of conversion of merchant- 
men into men-of-war and would be facilitated by an adoption of the 
Declaration of Paris formally on our part. 

(8) The interference with neutral mail steamers in time of war 
is becoming more and more vexatious to those concerned as time goes 
on. It is quite probable that an immunity from seizure and taking 
into port will become generally acceptable except in grave cases or 
extensive carriage of contraband or of course an attempted evasion 
of blockade. 

(9) The extension of the width of marginal sea belts is a matter 
to be considered favorably with the increasing range of guns and 
with regard to cases of smuggling followed by hot pursuit by revenue 
vessels. 

(10) The status of insurgency is becoming more and more tan- 
gible and should be followed by the recognition of insurgent vessels 
afloat as having belligerent rights and not as pirates. ‘ 

(11) There should be more uniformity in the rules governing the 
visits and the duration of the stay of belligerent vessels of war in 
neutral ports, also as to the rules for the use of such ports and the 
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length of periods between coalings. The variance between the Eng- 
lish and French practice was very great during the Russo-Japanese 
war, and became a matter of moment to the Russians. 

(12) The days of grace allowed to merchantmen of an enemy at 
the outbreak of war should be more uniform. 

(13) The status of the pacific blockade with respect to quasi- 
neutral vessels is one that should be determined and the differentia- 
tion of pacific and warlike blockades well established. The position 
of the United States is well known in this matter. It considers a 
pacific blockade as effective alone against the nation upon whose ports 
it is brought to bear, and that the so-termed neutral shipping is not 
susceptible to the restrictions placed upon a vessel of the blockading 
or offending Power. For this reason the Venezuelan blockade was 
forced by our well-known views from a peaceable status to that of 
a warlike one. 

From what I have stated in this paper I think that it is not un- 
reasonable to hope and expect that at the next Hague Conference the 
beginning of a codification of the rules of naval warfare may be 
begun. It is to be presumed that there will be periodical meetings 
of the Hague Conferences, or, better still, of naval conferences of 
the great sea Powers, so that revision of this sea code will follow in 
the successive meetings after a trial which is not unlikely to be had 
in the occasional, or, may we hope for the future, in the rare occur- 
rence of maritime war. 

As to the enforcement of the proposed code after the decision is 
made by the International Prize Court there have been various 
methods proposed. 

Article 66 of the Declaration of London provides that 


The signatory Powers undertake to insure in any war in which 
all the belligerents are parties to the present Declaration the mutual 
observance of the rules contained herein. They will therefore issue 
the necessary instructions to their authorities and to their armed 
forces, and will take such measures as may be required in order to, 
insure that it will be applied by their courts, and more particularly 
by their prize courts. 


Internoscia in his code provides for its enforcement by the forma- 
tion of an international police force composed of quotas contributed 
by various nations—of troops, ships and railway trains. Perhaps 
these two propositions represent the extreme views upon the subject. 
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A word of perhaps not untimely digression in closing. In my 
opinion there should be established in addition to an international 
naval code of laws, an international maritime code for the govern- 
ment of vessels engaged in sea trade, especially those engaged in the 
trade of carrying passengers. 

The carriage of passengers has grown to such a degree by the 
facilities of sea communication as to almost rival land carriage of 
passengers over distances. 

It is true that the vessels engaged in such trade represent territory 
of the flag they carry, but these vessels ply between ports of different 
nations and carry passengers representing almost every civilized and 
semi-civilized country in the world. While under the municipal law 
of their own country, in ownership, in cargo, and in their passengers, 
the interests connected with them may be and very often are abso- 
lutely international or at least of a closer nature to other nations than 
that of their own origin and flag. Especially is this the case with 
the trans-Atlantic vessels coming to our own ports. Our citizens, 
either actual or prospective, outnumber all others carried, and reasons 
of humanity, as well as the self-interest of all concerned, should give 
the matter an international status and the laws governing their safety 
should be based upon international treaty and action. 

Such sea traffic should be regulated so that vessels should not run 
into known danger at a high rate of speed, that sufficient number of 
boats be carried to carry all souls on board, that a long period of time 
should not be taken to lower boats in favorable or unfavorable cir- 
cumstances, and that such boats should not be undermanned as to 
seamen, and be without proper principal and petty officers to take 
charge. Seconding Mr. Wheeler’s suggestions of last evening, it is 
proposed that action should be taken by this Society, as it properly 
can be, asking our national legislature and general government to 
call for such purposes an international conference for the formation 
of an international code to protect the many who entrust their lives 
upon the great deep. 


The CHAIRMAN. The paper is now open for discussion. If there 
is none, we will proceed to the paper of General George B. Davis, on 
“The Effects of War upon International Conventions and upon Pri- 
vate Contracts,” which will be read for him in his absence. 
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ADDRESS OF Mayor GENERAL Geo. B. Davis, U. S. Army, 
on 


THe ErFrects oF War Upon INTERNATIONAL CONVENTIONS AND 
PRIVATE CONTRACTS. 


THE EFFECT OF WAR UPON PUBLIC TREATIES. 


In seeking for an answer to the question here presented it will be 
well to state, briefly, one of the first effects of war upon the relations 
and intercourse of the belligerents and their citizens or subjects, and 
that effect is to establish a status of absolute non-intercourse. This 
continues to exist from the declaration of war until the conclusion of 
peace, or the establishment of a preliminary armistice. No rule of 
international law is more clearly understood, or more generally 
adopted and practised than this; it has the sanction of immemorial 
usage, it is enforced by the courts of all nations, and is accepted by 
all belligerents in the conduct of their military operations. In the 
practical operation of the rule the only relations between the bellig- 
erents, save those which will presently be alluded to, are those of 
public hostility. In view of the arbitrary and violent character of 
the operations of war, this rule is an extremely reasonable one, cal- 
culated to mitigate the hardships of war and to secure, so far as they 
can be secured, the personal and property rights of those who are 
subjected to its operation. 

As between the belligerents themselves this status is so complete 
that it can only be lawfully interrupted in one of the methods recoy- 
nized by the laws of war for the establishment of such non-hostile 
relations as may become necessary, from time to time, in the prosecu- 
tion of their military operations. Truces may be entered into, com- 
munications may be established through the instrumentality of flags 
of truce, safe conducts and licenses to trade may be issued, and, when 
the fortunes of war have turned decisively in favor of either bel- 
ligerent, an armistice may be concluded as a necessary preliminary to 
the negotiation of a treaty of peace. 

But few states deliberately place themselves in a belligerent attitude 
between whom treaty obligations of considerable importance are not 
in existence at the date of the rupture of friendly relations. These 
undertakings create mutual rights and obligations and some of them 
are of such serious importance that their unexpected abrogation would 
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constitute a serious blow to their prosperity and to the health of the 
body politic. So the question is what is the fate of these undertakings 
when the states who are parties to their operation find themselves en- 
gaged in war as opposing belligerents. Are they annulled, or abro- 
gated? Are they dormant and without operative force during the con- 
tinuance of the war, or do some or all of their requirements continue 
in force as if hostilities had not intervened? 

Many authors are of many minds on this subject, and the existing 
conditions in that regard are fully set forth in the able and interesting 
treatise of Dr. Oppenheim, one of the most recent and authoritative 
writers on the general subject of international law. Oppenheim 
truthfully says on this point: 


The doctrine was formerly held, and a few writers maintain it even 
now, that the outbreak of war tpso facto cancels all treaties previously 
concluded between the belligerents, such treaties only excepted as 
have been concluded especially for the case of war. The vast ma- 
jority of modern writers on international law have abandoned this 
standpoint, and the opinion is pretty general that war by no means 
annuls every treaty. But unanimity in regard to such treaties as are 
and such as are not cancelled by war does not exist. Neither does a 
uniform practise of the states exist, cases having occurred in which 
states have expressly declared that they considered all treaties an- 
nulled through war. Thus the whole question remains as yet un- 
settled. But nevertheless with the majority of writers a conviction 
may be stated to exist.’ 


The most fundamental fact of war is, concededly, the inevitable 
suspension of all intercourse, public and private, by which it is ac- 
companied. A reasonable application of the rule of non-intercourse 
would clearly operate to suspend, if not to terminate, all treaty rela- 
tions between the belligerents. But interstate relations are now so 
extensive and so complicated that abrogation, or even a suspension of 
operation of all treaties is simply out of the question. The follow- 
ing clauses of conventional obligation seem to continue in force during 
the existence of international public war: 

1. Treaties in the form of executed contracts, in the operation of 
which areas of territory, for example, have been ceded by one Power 
to the other, sometimes as the result of conquest, sometimes by a 
treaty in the nature of a conveyance. These correspond to convey- 


1Oppenheim, Jnternational Law, p. 107. 
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ances of real estate, and are universally regarded as binding even 
though the original signatories should subsequently become _bel- 
ligerents. They are sometimes called ‘transitory conventions. The 
territory acquired from Mexico by the United States in the operation 
of the Treaty of Guadalupe Hidalgo, in 1848, would unquestionably 
be regarded by Mexico as a part of the territory of the United States, 
were the two republics to become belligerents in a future war. Such 
cases have occurred in the past, especially in continental Europe, and 
the practise seems to have been for the former sovereign to regard 
an intrusion into his former possessions as an act of military occupa- 
tion rather than as an act of sovereignty. 

2. Postal conventions governing the rates of postage and the 
methods of- carrying the mails. 

3. Treaties establishing or modifying standards of coinage, weights 
and measures. 

4. Treaties that were intended, at the time of their negotiation, to 
become operative in time of war. To this class belong the Declara- 
tion of Paris of 1856, the Declaration of Saint Petersburg of 1868, 
the Geneva Conventions of 1864, 1868 and 1906, including the adapta- 
tion of the requirements of the Convention of 1864 to maritime war- 
fare, which was adopted at the Hague Conference of 1907, and the 
rules governing the conduct of the operations of war on land, orig- 
inally adopted at the Hague Conference of 1899, and subsequently 
modified, in some particulars, by the Conference of 1907 at The 
Hague. As these only become operative in time of war and are with- 
out effect in time of peace, it follows that violations of them by one 
belligerent would be followed by a resort to coercive measures, in 
the nature of acts of retaliation, as in the case of other violations of 
the established rules of war. 

5. In view of the numerous conferences and congresses that have 
taken place in the last fifty years, and of the important part that some 
of them have played in international affairs, it is not too much to hope 
that their efforts may, at no distant day, assume the character of world 
legislation. Composed of delegates from the more important nations 
of the civilized world and representing a constituency composed of 
sovereign and independent states, they speak in the name of humanity 
and in the interest of civilization. Thus far these bodies have 
been more interesting rather on account of the number and character 
of their membership than by reason of the work accomplished; but 
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more general and important results may be expected in the not dis- 
tant future, as the states represented realize the necessity of legisla- 
tion in respect to certain phases of international intercourse—especially 
in matters concerning the international status of individuals. 

Are there any treaties, the suspension or abrogation of which takes 
place, as a matter of course, at the outbreak of war between the sig- 
natory parties? In this class we find mention made of the following 
cases : 

1. Treaties of alliance. Such an undertaking is so inconsistent 
with a state of actual hostility that it necessarily falls to the ground. 
If one state only is a party to an alliance, to which the other bel- 
ligerent is a stranger, the question before the signatory would be 
whether, in view of the existence of the war, and the consequent drain 
upon his military resources, he continues able to perform his duties as 


a member of the alliance. With this. of course, the other belligerent 
has* no concern. 


2. Customs and revenue treaties. As the business of importation 


ceases at the outbreak of war, obviously the treaty stipulations under 
which it is carried on would equally cease. It is conceded that it 
might be to the interest of one belligerent to allow certain lines of 
trade to continue, covering them, if need be, by licenses to trade; but 
such intercourse would be part of the commercia belli which is recog- 
nized by the laws of war, and would not grow out of or be created 
by the treaty. 

It would thus appear that, if he will, a belligerent may regard all 
treaty obligations with the enemy as inoperative, from the date of 
declaration of war, or its actual outbreak. This in pursuance of the 
universally recognized requirement of the law of nations that operates 
to interdict intercourse of every kind between belligerents and their 
subjects. Assuming that the rule of intercourse above stated is for 
the benefit of a belligerent, he may waive its operation in any case 
in which such waiver will operate to his advantage, or to the embarrass- 
ment of the enemy, or which will tend to minimize the hardships of 
war, to diminish the extent of its operation or contribute to its humane 
conduct. 

In this case, as in that first mentioned, one looks in vain for a basis 
for the practice of permitting certain treaties or clauses of treaties to 
continue in force during a war between the belligerent signatories. 
It is equally vain to attempt to state a usage or practice in either regard 
to which a belligerent would be likely to resort in time of war. 
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It is similarly difficult to determine from actual practice, in time 
of peace, whether a clause which has been suspended in time of war, 
does or does not come into operation, by its own force, at the conclu- 
sion of peace. There is a reason for the variance in practice in this 
regard. Treaties are of all ages, in point of date, and differ widely in 
practical importance and frequency of application. Some may be so 
nearly obsolete as to warrant their being regarded as of too little real 
importance to be revived in a treaty of peace. The negotiators of a 
treaty of peace may also be of the opinion that there is a revival, that 
is that treaties were in fact, suspended during the war, but revive with 
the treaty of peace and, both being of the same mind, the matter is 
omitted from the text of the treaty. It should be remembered, also, 
that the parties to a treaty of peace are not on a footing of equality ; 
and however much the vanquished party may desire to obtain recog- 
nition for certain treaties, he will be unable to secure such er 
against the will or desire of his successful antagonist. 

The cases usually cited indicate a wide variance in practice in . the 
mention of previous treaties in the treaty of peace. The Declaration 
of Paris, which terminated the Crimean War in 1856, contained a 
qualified recognition of ante bellum treaties. In one the treaties at the 
close of the Italian war of 1859, two of the belligerents restored opera- 
tive force to.all treaties in force at the outbreak of the war; the 
treaty between the other two belligerents was silent as to such revi- 
val, although the treaty relations between them had been not only nu- 
merous but important. The Treaty of Prague at the close of the 
Austro-Prussian War of 1866, contained a clause of revivor, while 
that which closed the Franco-Prussian War in 1871 revived a part only 
of the existing stipulations between France and Germany.’ After the 
Russo-Japanese War in 1904 there was no confirmation or revivor of 
treaties in force at the outbreak of the war.* 

Before a rule can be stated in this regard it will be necessary for it 
to be authoritatively determined whether all treaties between the bel- 
ligerents are terminated by the outbreak of war. As to this it has 
been seen that there is no generally accepted rule and, in the absence 
of a rule, no uniform practice. If treaties are terminated, there is, of 
course, no question of their revival. If they are merely suspended, 
then the question arises as to the manner in which the revivor is 
accomplished ; does it follow automatically upon the conclusion of the 


2Hall, Int. Law (fourth edition), 451. II Oppenheim, 289. 
3IT Oppenheim, 107 
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treaty of peace, or is it necessary, in order to restore their operative 
force, that the suspended instruments should be mentioned in the 
treaty? As the treaties are restricted in their operation to the belliger- 
ents alone, other states have no real concern as to whether there is or 
is not a revival. 

The states most closely interested in the existence and operation of 
the treaties may be relied upon to reach their own determination of 
the matter. If great importance is attached, not only to the fact, but 
to treaty procedure between the belligerents, the case of suspended 
conventions will probably be covered in the treaty of peace; if they 
are but feebly interested in the subject, regarding the stipulations as 
being without present or even prospective importance, they will prob- 
ably be omitted, leaving the field of treaty stipulation in that regard 
to be covered as questions arise in their relations calling for an ex- 
ercise of the treaty-making power. 


PRIVATE CONTRACTS. 


The term “private contracts,” as here used, and as employed gen- 
erally in international law, obviously has a somewhat broader meaning 
than is conveyed by its mere name, or than is given to it by courts who 
have power conferred upon them by law to pass upon questions of 
contract. The term would seem to include partnerships and all busi- 
ness transactions between individuals or corporations, in addition to 
those that are evidenced by writing, either as simple contracts or as 
specialties under seal. Vattel, who never fails in point of clearness, 
says: 


When Alexander by conquest, became absolute master of Thebes, he 
remitted to the Thessalians a hundred talents which they owed the The- 
bans. The sovereign has naturally the same right over what his sub- 
jects may owe to enemies. He may therefore confiscate debts of this 
nature, if the term of payment happen in time of war; or at least he 
may prohibit his subjects from paying while the war continues. But 
at present, a regard to the advantage and safety of commerce has in- 
duced all sovereigns of Europe to act with less rigor in this point. And 
as the custom has been generally received, he who should act contrary 
to it would violate the public faith; for strangers trusted his sub- 
jects only from a firm persuasion that the general custom would be 
observed. The state does not so much as touch the sums which it 
owes to the enemy; money lent to the public is everywhere exempt 
from confiscation and seizure in case of war.‘ 


*Vattel, Liv. III, Chap. VI, p. 87. 
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Hall says in his statement of the existing rule: 


To say that war puts an end to all non-hostile relations between the 
subjects of the enemy states, and between the subjects of one and the 
government of the other, i$ only to mention one of the modes of opera- 
tion of the principle, which lies at the root of the laws of war, that 
the subjects of enemy states are enemies. The rule is thus one which 
must hold in strict law in so far as no exception has been established 
by usage. Logically it implies the cessation of existing intercourse, 
and the right on the part of a state to expel or otherwise treat as 
enemies the subjects of an enemy state found within its territory; the 
suspension or extinction of existing contracts according to their na- 
ture, among extinguished contracts being partnerships, since it is im- 
possible for partners to take up their joint business on the conclusion 
of the war at precisely the point where it was abandoned at its com- 
mencement ; a disability on the part of subjects to sue or be sued in 
the courts of the other; and, finally, a prohibition of fresh trading or 
other intercourse and of every species of private contract. Of late 
years it is seldom that a state has exposed itself, together with its 
enemy, to the inconveniences flowing from a rigid maintenance of the 
rule of law; but the mitigations of it which have taken place have 
generally been either too distinctly dictated by the self interests of the 
moment alone, or have been too little supported by usage to con- 
stitute established exceptions.® 


Oppenheim, one of the most recent writers on this subject, dissents 
broadly from other authors and takes the view that “such a rule of 
international law does not exist and has never existed, as international 
law has nothing to do with the conduct of private individuals, but is a 
law between states only and exclusively.”* Later he says, after as- 
serting that the rule of law on this subject is one of municipal rather 
than international law: 


No case of confiscation has occurred during the nineteenth century 
and, although several writers maintain that according to the strict law 
the old rule, in contradistinction to the usage which they do not deny, 
is still valid, it may safely be maintained that it is obsolete, and that 
there is now a customary rule of International Law in existence pro- 
hibiting the confiscation of private enemy property and the annulment 
of-enemy debts on the territory of a belligerent. Accordingly, the 
embargo of enemy ships in the harbors of the belligerents at the out- 
break of war is no longer made use of, and a reasonable time is granted 
to them to leave those harbors. On the other hand, this rule does not 
prevent a belligerent from suspending the payment of enemy debts till 


5Hall, Int. Law (fourth ed.), Part III, Ch. I, Sec. 126, p. 405. 
8II Oppenheim, pp. 110, 111. 
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after the war for the purpose of prohibiting the increase of enemy 
resources ; from seizing public enemy property on his territory, such as 
funds, ammunition, provisions, and other valuables; and from pre- 
venting the withdrawal of private enemy property which may be made 
use of by the enemy for military operations, such as arms and muni- 
tions.’ 


Here, as in the case of conventional obligations, we are not at a loss 
for a definite rule. The conversion of the subjects of the belligerent 
parties into legal enemies, as the result of the outbreak of war, tends 
to simplify the discussion of this branch of the subject. In the oper- 
ation of the rule the citizens of the opposing belligerent become ene- 
mies, their property becomes enemy property and, as enemies, they 
cease to have standing in the courts of the opposing belligerent. Dur- 
ing the continuance of the war they may not sue in the courts of the 
hostile state, or invoke the application of remedies to which citizens 
of that state and, in certain cases, even aliens are entitled; and all 
contractual undertakings, those in existence at the outbreak of the 
war, as well as those subsequently incurred, fall within the operation of 
the rule and become legally inoperative, unless approved, or recognized 
by the belligerent in whose favor the rule operates and who, for that 
reason, may waive its operation in particular cases. 

But there is another point from which the question of private prop- 
erty and private contracts may be viewed. The protection afforded to 
private property in time of war, which has been steadily increasing 
both in extent and amount for more than a century, has been so broad- 
ened, in the operation of the conventions of 1899 and 1907 at The 
Hague, as to give the ancient protection the character of a complete 
immunity. The Convention of 1907 provides that: 


Family honor and rights, the lives of persons, and private property, 
as well as religious convictions and practice, must be respected. Pri- 
vate property can not be confiscated.*® 


In paragraph (h) of Article 27, as amended by the Conference of 
1907, an additional security will be found. Its insertion was suggested 
with a view to its performing the function of a legislative interpre- 
tation of some of the stipulations of the Convention of 1899. It may 
be feared that, like other legislative interpretations, it will itself stand 


7II Oppenheim, pp. 111, 112. 
8Scott, The Hague Conferences of 1899 and 1907, Vol. II, p. 757. 
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in considerable need of construction when it is attempted to give it 
practical application in time of war. This much may be said, how- 
ever, that it was the desire of the Conference to give conventional 
form to a clause which was conceived entirely in the interest of the 
non-combatant enemy residents of territory in belligerent occupation 
in time of public war. The clause provides that: 


In addition to the prohibitions provided by special conventions, it 
is especially forbidden: * * * (h) To declare abolished, sus- 
pended, or inadmissible in a court of law the rights and actions of the 
nationals of the hostile party.® 


It would thus appear ‘that, where the old rule ends, forbidding con- 
tractual intercourse, the new one begins, extending to enemy citizens a 
complete immunity from pillage or spoliation in respect to their real 
and personal property, including all those incorporeal things which, 
by the law of each state, are recognized as having the character and 
incidents of property. 


The CHAIRMAN. The Society will now be pleased to hear the paper 
of Mr. Thomas Willing Balch, of the Philadelphia bar, on “The 
Marine Belt and the Question of Territorial Waters.” 


Appress oF THOMAS WILLING BALCH, Eso., OF THE PHILADELPHIA 
Bar, 


on 
THE Marine BELT AND THE QUESTION OF TERRITORIAL WATERS. 


Owing to the gradual increase in the range of modern artillery, the 
need and demand for a revision and extension of the territorial sea is 
becoming year by year greater. If, however, on account of belligerent 
operations, the limit of the territorial sea is extended, the international 
fishing grounds are thereby correspondingly curtailed to the detriment 
perhaps of a large part of the fishing interests of the world. Would 
it not be for the general interest of nations then, that the question of 
enlarging the coastal sea for belligerent purposes, should be.considered 
separately and apart from the extent of the marine belt for fishing and 
other commercial uses? 





*Scott, The Hague Conferences of 1899 and 1907, Vol. II, p. 389. 
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lf we glance at the long struggle in favor of the freedom of the 
sea, it becomes apparent that the general trend of international law has 
been until recently to cut down more and more the exclusive possession 
of any nation or group of nations to any part of the water enveloping 
the land.* 

Thus after the general proposition that the high seas are free had 
become universally accepted, with the exception of a margin along the 
sea coast of each nation, this belt of territorial waters came gradually 
to be recognized in general as extending three miles from shore. 

Great Britain, however, having defeated Spain and France on the 
sea and the naval power of Holland having declined, so that Great 
Britain had become in a real sense the mistress of the seas, she con- 
tinued to claim for some time dominion over much larger areas of the 
salt water than most of the other members of the family of nations. 
Great Britain was largely impelled to maintain this medizval policy of 
exclusion by the configuration of her coast line as compared with that 
of other European nations. In the case of bays, there gradually grew 
up the rule among the nations of the world that the three-mile belt of 
territorial waters should be measured from a line drawn where the 
distance from shore to shore was six miles across, that is, double the 
width of the territorial sea. If the line where first such sinuosities are 
six miles across is taken as the base line from where to measure the 
three miles of territorial waters seaward, it leaves within the control 
of most of the European continental states almost all of the really es- 
sential land-locked waters, including the Zuider Zee for Holland. Such, 
however, is not the case for Great Britain. With her such bays as the 
Bristol Channel, the mouth of the Thames, the Wash, the Firth of 
Forth, Moray Firth, Dornoch Firth, and many other estuaries of the 
sea are much more than six miles across from shore to shore, and, 
therefore, would not be included entirely by the six-mile line within 
the area of territorial waters. Thus Great Britain long continued to 
claim exclusive jurisdiction over the waters along her sea coast within 
a line drawn from headland to headland, and also over the “narrow 
seas” surrounding her, such as St. George’s Channel. But in accord 
with the universal movement among the nations of Europe to recog- 
nize the freedom of the sea, she has given up, as the distinguished 
patriarch of international jurisconsults, Dr. Westlake,” has pointed out, 


‘J. de Louter, Het Stellig Volkenrecht, The Hague, 1910, p. 376, et seq. 
2Tohn Westlake, International Law, Cambridge University Press, 1910, 2d ed.. 
Vol. I, p. 192. 
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- the doctrine of the headlands. She has relaxed also, by degrees, at 
least tacitly, her former assertion of exclusive control over the waters, 
for instance, of the North Channel. And while Sir Robert Philli- 
more,* a half century ago claimed for her the Bristol Channel as a 
territorial sea, Dr. Oppenheim of Cambridge University is doubtful 
about upholding that view,* and Great Britain has given up specifically 
her absolute former claim over all the waters of Moray Firth. Thus 
in harmony with the general trend of modern opinion and custom to 
recognize the sea more and more as open to all comers, the policy of 
Great Britain as regards the limits of the territorial sea in the case of 
bays and other indentations of the sea advancing into the land, has 
gradually become more liberal as regards European waters. But in 
the case of American waters, as her claim over the waters of the 
Bay of Conception in Newfoundland which is fifteen miles or more 
wide shows, she would seem to cling to the theory of the Middle Ages 
of asserting control over as much of the sea as possible.® 

In the New World the young American Republic, which very soon 
after entering the membership of the family of nations announced her 
acceptance of international law, recognized the freedom of the sea, 
and never put in practice the broad claims of the headland doctrine 
urged upon her by James Kent.® 

Of late years, however, a tendency has developed among many na- 
tions to attempt to re-annex large tracts of the high seas on the plea 
that they are entitled to exclusive control over all the waters of cer- 
tain seas or large bays that penetrate into their own land. This may 
be called the “historic bay” doctrine. This fairly modern attempt to 
extend the limits of territorial waters in the interest of individual na- 
tions, should be watched with care. For it is wonderful, to say the 
least, how suddenly the so-called “historic bay” doctrine is claimed to 
apply to some sea or great bay that previously. all the world has looked 
upon as forming a part of the open sea. And if one or two great seas 
are excluded in the future from the category of the open sea, why not 





8Sir Robert Phillimore, London, 1879, Vol. I, p. 276. 

4L. Oppenheim, Jnternational Law, London, 1912, 2d. ed., Vol. I, p. 266. 

5John Westlake, Jnternational Law, London, 1912, Vol. I, p. 192; L. Oppen- 
heim, International Law, London, 1912, Vol. I, p. 266. 

®North Atlantic Coast Fisheries Arbitration, Argument of the United States, 
—~ P. Anderson, Agent, Washington, Government Printing Office, 1910, 
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then many others? That would be a return to the narrow and ex- 
clusive policy of the Middle Ages which sanctioned the closing of the 
Adriatic for example. 

Another modern encroachment on the area of the high seas is the 
ten-mile rule in deciding in the case of bays where the marine belt 
shall be measured outward towards the open sea. Professor John 
Bassett Moore, of Columbia University, has forcibly pointed out that 
the reason for the adoption so often of the ten-mile line has been a 
practical one in the interest of the foreign fishermen. The adoption 
of the ten-mile rule “is not to hamper or restrict the right to fish, but 
to render its exercise practicable and safe.” 

In the Anglo-French treaty of 1839, it was agreed that the base line 
from where the three miles seaward should be calculated should be 
where the distance from shore to shore measured ten miles. The 
ten-mile line was reaffirmed between the same two Powers in the 
treaty of May 24, 1843, and again in that of November 11, 1867. It 
was sanctioned in 1868 by Great Britain and the North German Con- 
federation, and in 1874 by Great Britain and the German Empire. It 
was further adopted by the treaty of May 6, 1882, between Great 
Britain, Belgium, Denmark, France, Germany and Holland regulating 
the police of the North Sea fisheries. In this agreement, however, 
Norway did not join. Great Britain sanctioned the ten-mile rule by 
an Order in Council of October 23, 1877. It was also adopted in 
the unratified Bayard-Chamberlain Convention of 1888.7 The ten- 
mile line is not a universally recognized rule, though so notable a jurist 
as the Swiss-Belgian Rivier, accepts it as such. But as we have seen 
above, it has been adopted and approved on many occasions, and if 
discussed for legislative enactment at a future Hague Peace Confer- 
ence, would probably be sanctioned by the Powers of the world. It 
may be said that the ten-mile rule is in process of displacing and su- 
perceding the six-mile rule. 

The three-mile limit as the extent of the territorial sea afforded, 
from the eighteenth century until about the close of the American Civil 
War in 1865, sufficient protection to the coast of neutral nations against 
the fire of belligerent war ‘ships in action. But the conditions in this 
respect have changed radically from half a century ago. The gradual 
increase in the carrying power of artillery during the last fifty years 


J. I. Doran, Our Fishery Rights in the North Atlantic, Philadelphia, 1888. 
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has made the three-mile distance totally inadequate as a means of 
keeping belligerent vessels in action out of range of the shore of neu- 
tral Powers. Thus the territorial sea, in its most generally accepted 
feature, the three-mile belt, has outgrown, in part, its general useful- 
ness. This fact has been largely recognized by statesmen and publi- 
cists,* for example, by our distinguished guest, Senator Fiore. In 
1894 the Institut de Droit International recommended an extension 
of the three-mile strip of territorial waters to six miles. In the case 
of bays, the /nstitut advocated that all sinuosities whose entrance from 
the sea measures twelve miles or less across from shore to shore are 
to be considered as territorial waters in their whole extent. In ad- 
dition, the /nstitut at the same time declared that in war times neutral 
riparian states should have the right to extend by formal declaration 
the limit of the zone of their neutral waters as far as the range of their 
cannons extended from the shore. 


It seems clear that during a war, in order to afford to the coast 
lines of neutral nations adequate protection against damage from a 
battle between the ships of the belligerents, the extent of territorial 
waters should be increased from three miles to six and perhaps even 
more. The need for such a change becomes apparent from the fact 
that modern guns can throw a shell now from a battle ship a distance 
of about fourteen miles, and with the perfection and improvement of 
artillery,.doubtless in the future a large gun fired from a vessel will 
be able to throw a projectile across a distance greater than the width 
of the Straits of Dover, which are eighteen miles wide at their nar- 
rowest point. Suppose a naval battle took place in those straits during 
a war, midway between the riparian lands, between two Powers other 
than France and Great Britain, the shells of hostile vessels could easily 
be hurled unintentionally into the neighboring lands, destroying per- 
haps both people and property. It is true that a battle may occur on 
land so close to the frontier of a neutral Power that stray bullets of 
the combatants will kill people on the territory of the neutral state. 
This happened along the American-Mexican frontier during the civil 
strife in the latter country in the earlier part of the year 1911. The 
. neutral nation in such a case on land cannot interfere in the struggle 
with its military forces in order to compel the troops of the belliger- 
ents to conduct their operations at such a distance from its own neu- 


8Ernest Nys, Le Droit International, Brussels, 1912, 2d ed., Vol. I, p. 555. 
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tral territory as to leave its own citizens safe from the missiles of 
the combatants, without losing its own neutral character owing to its 
invasion of the territory of at least one belligerent. But within the 
extent of the territorial sea, a neutral nation not only has the right to 
prevent the war vessels of belligerent Powers from engaging in hos- 
tilities, but even it is its duty as a neutral towards all belligerents to 
prevent an engagement from being begun and fought within its own 
neutral territorial waters. In that way a naval battle can at present 
be removed three miles from shore. In 1864, when the U. S. S. Kear- 
sarge was steaming to and fro off Cherbourg, waiting to fight the Con- 
federate commerce destroyer Alabama, the French Government sent 
out from Cherbourg one of its war vessels, the Gloire, to accompany 
the Alabama to a point beyond the three-mile limit, to insure that the 
battle would take place at a sufficient distance from the shore so that 
the shots of the combatants could not cause damage to people or 
property on the land.® This action on the part of the French Govern- 
ment seems to have been amply justified, since it placed thereby no 
undue hardship on either belligerent nor infringed in any way their 
sovereign rights. Doubtless today any neutral nation with sufficient 
naval power at hand would not allow two belligerent nations to fight 
a naval battle within striking distance of its own neutral shore, facing 
the open ocean. The moral rights of neutrals to protect their people 
and material possessions from damage through the possible hostile 
operations of the war vessels of belligerents too close to neutral terri- 
torv, should receive the sanction of the nations of the world through 
their representatives gathered at a future Peace Conference at The 
Hague. 


On the contrary, however, for commercial: purposes generally there 
is no Overpowering reason why the marine belt of territorial waters 
should be enlarged so quickly. Especially in the interest of the fisher- 
men of the world, an extension of the territorial sea is perhaps not 
desirable. To enlarge the coastal territorial fringe by even only one 
mile, as Sir Thomas Barclay’® has pointed out, would cut down very 
much, for instance in the North Sea, the area open to ail fishermen, 
and if that territorial fringe were increased to five or six miles or an 


—_——_—— . 


9Geo. G. Wilson, Naval War College, International Law Situations, 1904. 
Washington, 1905, p. 132, et seq. ; 

10Sir Thomas Barclay, Problems of International Practice and Diplomacy, 
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even greater distance, the international fishing grounds would still fur- 
ther be encroached upon and this encroachment would be in a progres- 
sive ratio. The sea is free to the vessels of all nations, subject of 
course to the rules of navigation, to come and go as they please for the 
purposes of trade with all parts of the earth, and except for the territo- 
rial sea, to hunt and fish for the inhabitants of the salt water envelope 
of the continents. Consequently, with the sea free and open to the 
vessels and commerce of all states, some nations are not shut out by 
the exclusive possession by other Powers of parts of the ocean. This 
freedom of trade upon the high sea makes for the peace of the world, 
for it allows all nations to participate freely and equally in the quest 
for the various treasures of the sea. And that peaceful result can best 
be attained and continued by not extending the territorial sea too much 
for commercial and peaceful purposes. 

Since there are two different interests involved in the extension 
of the territorial sea, why not separate the discussion of the subject 
into two parts—one as affecting the safety of nations and the other 
their commercial interests—and decide each upon its own merits for 
the best general interest of all the nations of the world. 

The belligerent phase of the extent of the territorial sea could be 
examined and revised by the delegates of the nations at the Third 
Peace Conference, that will probably gather at The Hague in three 
or four years. In that way the desired extension of the territorial sea 
to such an extent as to safeguard, in war times, the land of neutral 
states from the operation of the war vessels of the belligerents could 
be obtained, without in any way touching and altering in other re- 
spects the rights and status of nations over any of the present area of 
the open sea. 

_ The commercial phase of the territorial sea, freed of the question 
of belligerent operations, could be discussed and if necessary, altered 
more easily for the benefit of mankind, so as to insure proper protec- 
tion, for example, to the fishing industries of the world. It has been 
clear for some years that if the fur seals of Bering Sea and the North 
Pacific Ocean are not to be exterminated as the American bison were, 
but preserved for humanity, the rights of nations according to gen- 
erally accepted international law, as interpreted in 1893, by the inter- 
national court that sat at Paris, must be amended as regards that 
particular case. And the Powers actively interested in the fur seals 
of Bering Sea and the North Pacific Ocean have, by agreement among 
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themselves, suspended for a period of fifteen years their respective 
rights to kill seals in the parts of those two bodies of water that be- 
long to the high seas. It may be requisite, for the same reason, for 
all the nations to recognize the four-mile limit claimed by Norway 
for the protection of the fisheries along her own coast: It may prove, 
too, that changes will be necessary in the international regulations 
governing the fisheries in other parts of the open sea, so as not to 
exhaust unduly the supply of fish. But such commercial cases as these 
should be legislated for entirely independently of the rules applicable 
to belligerent ships in war times. In the same way the subject of what 
are and what are not territorial bays according to the doctrine of “his- 
toric bays” could also be passed upon for all the world at the same 
time as a commercial question apart from that of the belligerent phase 
of the territorial sea. For example, the claims that the Dominion of 
Canada and the Muscovite Empire are beginning to make respectively 
that Hudson Bay and the White Sea form in their entirety part of the 
territorial waters of Canada and Russia, should not be decided by the 
Hague International Court merely as individual cases between the 
United States and Canada in reference to the legal status of Hudson 
Bay, and Great Britain and Russia concerning that of the White Sea. 
For, if looked at from the broad standpoint of humanity, the ques- 
tions whether those two large seas, as well as other seas and large 
bays in other parts of the world, are closed seas, have an interest for 
all nations. The community of interest of all the family of nations 
should be consulted and recognized in such matters. The legal status 
of those two large seas could well be discussed and passed upon, to- 
gether with the limits of the marine belt, including the subject of “his- 
toric bays” generally, by the next Hague Peace Congress. 


Mr. Borcuarp. It was my privilege at the Fisheries Arbitration at 
The Hague in 1910 to be brought into intimate relation with the sub- 
ject of Mr. Balch’s paper on territorial waters. The court in that case 
did not take advantage of its opportunity to define the law with regard 
to territorial waters, particularly in the matter of bays, but confined 
itself strictly to construing what was meant by the negotiators of the 
treaty of 1818 when they renounced for the United States the right 
to fish within three miles of coasts, bays, creeks, and harbors of His 
Britannic Majesty’s dominions. Counsel for the United States, on 
the question of bays, argued that they were excluded, under this re- 
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nunciation, from territorial bays only. Great Britain contended that 
geographical bays were renounced, but sought to show that these geo- 
graphical bays were also British territorial bays. This issue of 
territoriality was entirely circumvented by the court. They merely 
held that a bay, within the meaning of the treaty, was such a body of 
water as had the configuration of a bay—in other words, that a bay was 
a bay. They did advance the solution of the problem somewhat by 
recommending to the two nations the acceptance of certain lines as 
delimiting the jurisdictional bay from the open sea for fishing pur- 
poses. 

It has been generally assumed that the width of the marginal strip 
is fixed in international law at three miles. This is so to a limited 
extent only. The municipal laws of various countries fix upon dif- 
ferent widths, so that the three-mile limit of coastal waters is by no 
means universal. For example, Norway claims four miles, Spain six 
miles, and the United States have at various times and for various pur- 
poses claimed more extended limits. Moreover, it is recognized gen- 
erally that three miles is not sufficient for many of the purposes of 
modern industrial life and international relations. In the matter of 
bays, there is also a wide diversity of opinion as to the limit of terri- 
toriality, although treaties within the last seventy years have usually 
fixed on a ten-mile width as the limit. Exceptions are recognized, due 
to peculiar geographical configuration and other reasons. 

The theory of the territorial strip of coastal waters was first ad- 
vanced by Grotius, to the effect that the width of the territorial sea 
depends upon its defensibility by the littoral state. This theory of de- 
fensibility was formulated by Bynkershoek, who stated that the terri- 
tory of a state ended at the outermost limit of the force of arms—in 
other words, the range of cannon shot, fired from the shore, determines 
the limit of the territorial strip. In the early part of the nineteenth 
century this range was three miles, and in this way the three-mile 
limit found its way into international law and is confirmed by many 
treaties. The great increase in the range of cannon, however, has made 
it clear that defensibility is no longer the sole test of territoriality, but, 
on the contrary, that a much smaller margin than the limit of cannon 
range must be recognized as territorial water. The court in the Fish- 
eries Arbitration did suggest certain criteria for determining the terri- 
torial character of a bay which, though only dicta, will probably find 
their way into international law as tests in determining the territoriality 
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of bays. These criteria are the relation’ between the width of the bay 
and its penetration inland; its adaptation to the’ industrial needs of 
the inhabitants of the adjacent shores; its remoteness from the general 
course of navigation. Thus the bay may be wider than ten miles at 
the mouth and yet be a territorial bay by the application of these 
criteria. Defensibility therefore, as a test, now occupies only a sub- 
ordinate position. 

These questions constituted the principal topics for discussion at 
the 1894 session of the Institute of International Law. Recognizing 
the insufficiency of the three-mile limit, they recommended the exten- 
sion of the width of territorial waters to six miles, and in case of war 
to twelve miles. 

This brings me to the suggestion which is my excuse for speaking 
at all tonight, that is, that it is impossible to lay down one universal 
width for all purposes. The unwillingness to recognize this fact has 
led to many of the difficulties which have arisen between nations in the 
matter of territorial waters. While for exclusive fishing rights of na- 
tionals we may be satisfied with a reservation of three miles, it has 
been conceded that for customs purposes a larger jurisdictional width 
is necessary. In the matter of neutrality certainly three miles is not 
sufficient. No neutral nation would feel secure in permitting belliger- 
ents to exercise their hostile operations in these days of long range 
cannon at a distance of five or even ten miles from its shores. Even 
for the one purpose of fishing it is recognized that regulations to pre- 
serve the industry from depredation ,must extend beyond three miles. 
Covetous foreign fishing vessels by the use of trawl-nets spread along 
the, bottom may at a distance of five or even six miles kill off 90% 
of the young fish and soon exterminate a species. The necessity for 
regulation beyond three miles is, therefore, apparent. Thus in the 
three matters alone which I have brought up, fishing, customs and 
neutrality (and there are many others), different jurisdictional widths 
are necessary from the very nature of the case. They will, of course, 
impose corresponding obligations of police, etc. These matters having 
been dealt with by an organization such as the Institute of Inter- 
national Law, they will probably again come up for determination and 
definite interpretation before one of the coming Hague conferences. 
The point I have made was brought to my mind by a great deal of 
reading on this subject matter. IT thank vou. 
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The CHamman. As it is quite late. if there is no objection, the 
meeting will adjourn. 


{ At 10.50 p. m. the Society adjourned until Saturday, April 27, 1912. 
at 10 o'clock a m.] 
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FOURTH SESSION. 
SATURDAY, APRIL 27, 1912, 10 o’cLock, a. M. 


The Society met pursuant to adjournment. 

In the absence of the President and Vice-Presidents, Mr. James 
Brown Scott, a member of the Executive Council, in the chair. 

The CHAIRMAN. The meeting will come to order. 

Before we start this morning, I would like to say that we are look- 
ing forward to a most enjoyable and exceptional banquet tonight. 

The speakers at the banquet are to be the Honorable Henry Cabot 
Lodge, Judge George Gray, the Honorable William Sulzer, Chair- 
man of the Foreign Affairs Committee of the House of Representa- 
tives; the Right Hon. Robert L. Borden, Prime Minister of Canada; 
Mr. Christian L. Lange, delegate of Norway to the Second Peace Con- 
ference and Secretary-General of the Interparliamentary Union. 

We therefore look forward to a most enjoyable and most enlighten- 
ing evening, and we would ask you, in view of the difficulty of com- 
pleting arrangements and of satisfying the susceptibilities of those 
who like appropriate places, to register and to secure your seats at 
the banquet before adjournment this morning. 

It has seemed best to vary the order somewhat and to postpone the 
business meeting until a later period during the morning session, and 
to begin the discussion this morning by the consideration of a “Per- 
manent Court of International Justice.” 

I am very happy to inform you that “Mr. Everett P. Wheeler, one 
of our most distinguished members and who has constantly honored 
us with his presence, will preside this morning, and it is my very great 
pleasure to introduce him to you as the presiding officer. 

[Thereupon Mr. Wheeler, another member of the Executive Coun- 
cil, took the chair. ] 

The CHAIRMAN. Mr. James L. Tryon, Secretary of the Massachu- 
setts Peace Society, is to read a paper on “A Permanent Court of In- 
ternational Justice.” 
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Appress OF Mr. JAMEs L. Tryon, SECRETARY OF THE MAsSACHU- 
SETTS PEACE Society, 


on 


A PERMANENT Court OF INTERNATIONAL JUSTICE. 


A Permanent Court of International Justice—what does that mean? 
Not the creation of a new international court. We have one such 
court already and two more courts proposed. The first of these, called 
the Permanent Court of Arbitration, established at The Hague in 1899, 
has nine decisions to its credit. The second, the Court of Arbitral 
Justice, the draft for which was accepted by the nations at The Hague 
in 1907, would be in service today, as an alternative to the first, if an 
agreement could have been reached as to a method of appointing its 
judges. The third, the International Court of Prize, also a measure 
of 1907, will be utilized when its judges are appointed, and when a 
naval war makes its services necessary. The projects of all three 
courts are monuments to a century of the steady progress of the na- 
tions in substituting law for war in the settlement of their disputes. 
These courts should remain substantially as they are, but should be 
properly related to one another in their respective jurisdictions, each 
being so organized as best to serve the purpose for which it is intended. 
The Permanent Court of Arbitration should be for the voluntary set- 
tlement of semi-political disputes, or for any controversies that na- 
tions are unwilling to submit to the Court of Arbitral Justice. The 
Court of Arbitral Justice, better say the Court of International Jus- 
tice, like the International Prize Court, should have an obligatory 
jurisdiction and be strictly judicial in its procedure; but, for the sake 
of prompt and economical administration, both courts should be com- 
bined in one institution with two functions. 

Some changes should be made in the procedure of the Permanent 
Court of Arbitration. A system of orderly pleading is recommended 
by Mr. Dennis, the agent of the United States in the Orinoco Steam- 
ship Company case, and would seem to be needed. Case and counter 
case should be separated from argument. There should be a fixed 
order of arguments; evidence, instead of being introduced into them 
for the first time, should be included in the case and counter case, or 
otherwise formally presented to both sides. It is suggested that pro- 
vision should be made for interlocutory motions and for discovery. 
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Mr. Dennis also tells us that the arbitrators who are chosen to sit 
on a case should be required by the terms of submissivn to know the 
languages that are to be used in a trial. If a judge is ignorant of a 
language with which both he and his colleagues are expected to be 
familiar, he will be at a disadvantage, and, by causing extra transla- 
tions to be made, will add to the work of agent and counsel, as well 
as to the expense of litigation. This suggestion would, ‘therefore, 
seem proper for adoption. 

The question has been raised whether nationals should ever again 
be allowed to sit on a tribunal of the Hague Court. Under the present 
rules, but one national is allowed to each litigant on a board of five 
judges, or on a board of three, which means considerable advance in 
the conception of the constitution of an international tribunal as com- 
pared with the past, when commissions were made up entirely of na- 
tionals, sometimes with one of them as umpire. But with notable ex- 
ceptions, such as the Fisheries and Grisbadarna cases, nationals, when 
used on arbitral tribunals, have shown a tendency to oppose decisions 
injurious to their country’s interest. It was so in the Alabama case, 
from the main decision of which Sir Alexander Cockburn dissented ; 
in the Japanese House Tax case, from the decision of which the Jap- 
anese member expressed vigorous dissent, and in the North Sea in- 
quiry, to the findings of which the Russian members took exceptions 
in some particulars. Mr. Ralston, who is positively opposed to the 
use of nationals as arbitrators and who instances cases in the past in 
which nationals misused their position, states that they showed bias in 
the cases tried by the Venezuelan Claims Commissions, and declares that 
the chief value of an arbitral tribunal in the development of law and 
justice is practically reduced to the views of its neutral members. Mr. 
Ralston also objects to the appointment of citizens of a subordinate 
state of a litigating nation, as they may favor the views of the states- 
men at the head of their superior government, with whom they are 
likely to sympathize. It is also said that nationals when on a tribunal 
are apt to influence their neutral associates with whom they are in con- 
tact for the several days or weeks in which a case is being tried. They 
are inclined on the whole, to act as counsel rather than as judges, and 
thus to bring arbitration as a legal proceeding into discredit. 

What shall we say to these familiar criticisms as to: the use of 
nationals, not only in arbitral tribunals generally, but also on those of 
the Permanent Court of Arbitration at The Hague? Nations, as a 
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rule, have been unwilling to submit their disputes entirely to the judg- 
ment of neutrals. Neutrals are strangers, and are apt to be unac- 
quainted with the laws of the litigating states. For example, ques- 
tions came up in the Fisheries dispute in which knowledge of a system 
of law peculiar to the United States and Great Britain required the 
services of American and British judges. The matter of saving na- 
tional pfide may also to some extent enter into the problem of the 
constitution of a tribunal. Pride can perhaps better be saved by a 
national than by a foreigner. In a case like the Casablanca incident, 
nationals performed good service in composing a diffetence over which 
there was sensitive feeling. If the Permanent Court of Arbitration 
were to be the only court of nations, it might be advisable to propose 
that nationals be finally excluded from its tribunals and left to outside 
boards of arbitration by legislation of 1915; but, if there is to be a 
Court of Arbitral Justice also, there is still, in view of the Fisheries 
and the Casablanca cases, so successfully tried under the present 
arrangement, an argument for continuing nationals on the present 
court when, for special reasons, they are desired. 

In order further to eliminate partiality from the decisions of a 
tribunal, it is also proposed that the method of choosing neutral judges 
be revised. Neutrals are accused of taking the legal attitude of the 
Power that appoints them and of having a sense of obligation to fulfill 
like the national himself when it comes to a matter of saving their 
patron’s face. To remove this danger, it is suggested by Mr. Ralston 
that a litigant nation should have the right of challenging the ap- 
pointees of its opponent without, however, being compelled to give 
reasons, as a disclosure of objections might lead to unpleasantness. 
Thus a litigating nation would have a right similar to that enjoyed by 
a jury lawyer when he challenges an incompetent, prejudiced or other- 
wise unacceptable juror. Again, to meet practically the same objec- 
tion, it is proposed by Mr. McKenney that, where there is to be a 
tribunal of say five members, each side shall nominate a list of judges 
for it, then each side shall choose two from the others’ list. . It is 
argued that this method would prevent either party from gaining an 
influence over the appointees, who would thus be obligated to neither 
party, but rather would be the choice of both parties. And again to 
guard against undue influence, it is proposed that when the arbitrators 
are informed of their appointment they be first notified jointly by the 
litigating Powers, or by the Bureau at The Hague (as they are ex- 
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pected to be), and not by the litigating Powers separately, lest an 
attempt be made to gain favor by sending the appointees messages of 
thanks. These suggestions as to amendments in procedure would ap- 
pear to tend to impartiality, and might well be recommended for con- 
sideration. 

If, however, the procedure in the choice of arbitrators is amended, 
it will still be a roundabout and time consuming process, and the so- 
called Permanent Court of Arbitration will lack the convenience that 
could be secured by a really permanent court. It must always be re- 
membered that the judges, instead of being ready to try a case, have 
to be summoned for it after it has come up, and must be brought to- 
gether from far distant countries at great expense. 

The expense of an arbitration, though it bears no comparison to a 
war, perhaps the very thing a litigation is designed to avoid, is almost 
a deterrent. The cost of organizing and maintaining the court, ac- 
cording to the present plan, is borne by the litigating nations. Each 
party not only chooses, but pays its own judges. It is said, however, 
that a good percentage of the expense of the court is sometimes de- 
ducted from the award of an individual claimant for whom the litiga- 
ting state intervenes; but it is proposed that hereafter such deduction 
should not be made, as it is a hardship upon the individual. A court 
that is supported from a common international fund, just as municipal 
courts are supported by the funds of a state, and not by the parties at 
issue, is greatly to be desired. 

Besides these considerations with regard to details in the admin- 
istration of the court, there is the fundamental objection that courts 
of arbitration are unreliable because they follow the principles of 
diplomacy, instead of law in the settlement of international disputes. 
The judges, taking the place of negotiators and splitting the differ- 
ence, render a compromise decision, instead of giving a judgment 
based upon facts and law, according to the record before them. The 
Hague Court itself, the most highly developed court of arbitration 
ever used, has been subjected to the same criticism. There are, how- 
ever, publicists who, while admitting that arbitration has in the past 
utilized the methods of diplomacy, deny that the present court has re- 
sorted to them, and maintain that it is legal in its methods. By The 
Hague procedure, this court does not require professional judges, but 
simply men who are competent in international law, many of whom, 
when the full list of appointees is examined, are found to-be states- 
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men and diplomatists rather than jurists. It must be answered that 
the Permanent Court of Arbitration, whatever the legal attainments of 
its judges, as a whole cannot be impeached in respect to the legality 
of the great majority of its decisions. The fact that the decisions of 
the present court have been legal, and have been pronounced by men 
who have been selected for their high juristic standing, is an argu- 
ment that the world in its practical experience is ready for a step for- 
ward in the development of arbitration.' 

But the best of arbitration tribunals, even those that sit at The 
Hague, are only temporary. They meet, and pass upon a case, each 
one in an isolated kind of way, and it is believed that they make less 
science of law than would be made by a really permanent tribunal con- 
stituted of the same jurists all the time, growing in experience, blend- 
ing divergent legal systems into a harmonious whole, publishing opin- 
ions with which their later decisions should agree, or from which they 
should develop new principles, assisted by a recognized bar of learned 
counsellors, especially qualified to serve an international court. It is 
believed, that if a court of nations could be established like the Su- 
preme Court of the United States, or like other national courts held in 
high respect among governments, more cases would be attracted to it; 
war would the sooner pass away, and the gigantic armaments which 
now tax the financial resources of the people would begin to dis- 
appear. 

But that the world is ready for a new court is abundantly evident 
in the accepted plan of the Court of Arbitral Justice. That is a court 


1]t is admitted that the Fisheries case was so strictly legal in its technicalities 
as to be beyond the comprehension of the ordinary layman, and to be without 
the possibilities of a sensation for the “yellow journalist” from the standpoint 
of either British or American national feeling. Reference to the argument of 
Mr. Root will show the legal nature of that great case. If the judgment had in 
it elements of compromise, these have been satisfactorily explained by a recent 
letter from Dr. Lammasch. He insists, with good reason, that in all three cases 
over which he has presided, the Muscat, the Orinoco Steamship, and the North 
Atlantic Fisheries cases, the decisions have been juridical. The trouble with the 
decision of the Venezuela Preferential Payment case, of which there was the 
most criticism, was that it was legal instead of ethical, as the distinguished 
counsel for the United States and Venezuela would have had it; but, although 
it favored the methods of war, in spirit, by recognizing blockade as a legal 
means of redress, it, in fact, prevented war, and, by following upon the Drago 
letter, helped to put controversies over the contractual debts on a peace basis 
for the future, for that case prepared the way for the Porter-Drago conven- 
tion, which was adopted at The Hague in 1907. 

The Casablanca ‘case, though legal in respect to the points of international 
law involved in it, must be admitted to have been diplomatic in its final con- 
clusions, which, however, saved the honor of both parties. 
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that is really permanent, that calls for judges by profession, that pays 
them out of a common fund, that has no place for diplomacy, that de- 
mands juridical decisions, that includes representation of the princi- 
pal languages, and that recognizes all systems of procedure and law. 
However grateful we may be for the present court as a means of se- 
curing peace and justice, we ought today to reassert our faith in the 
court that has been proposed, and to insist that, as was intended, it 
shall be put into operation as an alternate court to the Court of Ar- 
bitration. We ought today to rejoice that our president, Mr. Root, 
with his deep insight into the needs of the nations, courageously out- 
lined the new court, both in his epoch-making address before the New 
York National Peace Congress, and in his instructions to the Ameri- 
can delegates to the Second Hague Conference. We ought to take 
pride in the fact that our secretary, Dr. Scott, with his profound 
learning in international law, elaborated the scheme of that court. 
We ought to be glad that our distinguished member, Mr. Choate, 
helped to win a practically unanimous vote by addressing the Hague 
Conference in favor of the proposition. I know of no chapter in the 
history of international arbitration that has brought more honor to the 
American bar than this effort to establish a real court of international 
justice. If adopted, it means a turning point in the history of the law of 
nations, such as came in the days of Grotius and men of his type. An 
international judiciary must always be the leading feature of the society 
of nations, now gradually federating into a World State, just as the Su- 
preme Court of the United States is the central feature of the plan of 
the American union. The regulation of war, limitations on the laying 
of mines, the restriction upon captures of private property at sea, rules 
for the rights and duties of neutrals—these, important as they are to 
humanity and commerce, are but the statutes of the hour and will 
change or pass away. The court is a more lasting creation. It is a 
part of the constitution of the society of nations, the guardian of their 
organic life and safety. Whoever works for it works for one of the 
greatest glories of the world. 

But we must not take this honor, or keep this vision entirely to our- 
selves. It has already, to a large degree, been realized by our friends 
of Latin-America, who are represented here today. Within two 
months from the time of the adjournment of the Second Hague Con- 
ference, which failed to put the Court of Arbitral Justice into opera- 
tion owing to the impossibility of agreement upon the appointment of 
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judges, there was established the Central American Court of Justice 
which has already begun to pass upon cases to the great benefit of the 
Central American states. We recognize that, however our systems of 
private law may differ in the Americas, our conceptions of public law 
are fundamentally the same, just as our systems of republican govern- 
ment, with some variation in details, are fundamentally the same. 
With the Latin-American states we are building up, as with no other 
countries, not even the English-speaking countries, through the Pan- 
American Conference and the Pan-American Union, an_ inter- 
national state. The questions about which we differed in 1907, 
with regard to the proposed Court of Arbitral Justice, were 
too difficult to be settled in the few weeks that were allowed 
for the Second Hague Conference, but since we all believe in 
the juridical equality of nations, we are glad of the opportunity that 
we have had for further discussion of this topic. It has enabled us to 
take a larger view than we have ever had of the whole problem of the 
composition of the court. The principle is now made clear that, in 
the choice of a tribunal for the nations, none of the states should have 
a right to claim upon it an individual judge ; each member of it should 
represent all of the affiliated states and be chosen from them at large. 
This is the juridical as opposed to the arbitral principle, and underlies 
the selection of the judges of the Supreme Court of the United States. 

Had the Supreme Court of the United States, as we believe the 
most successful federal court in history, been organized under a plan 
that gave to any of the United States a claim on it-to a perpetual 
representative, or even a representative by rotation, that tribunal would 
have been, in principle, not a judicial but rather a legislative or a diplo- 
matic court, a court of arbitration like that of the old Confederation, 
of which each litigant has a voice in the selection of his own judges, 
which is the very kind of institution upon which we, after the manner 
of our forefathers, wish to improve. When we choose the judges 
for the Court of Arbitral Justice, let there be, as there is under the 
Constitution of the United States, where the Senate is given the right 
of confirmation, a uniform principle of selection in which each state 
shall have an equal voice; but let the judges be chosen for their fit- 
ness, for their learning in the languages, for their familiarity with the 
various systems of law to be used, and for their competence as pro- 
fessional judges. Let them not be chosen because of their nationality, 
or on any principle that makes for inequality among the states. If, 
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however, there should seem to be a need of it, there might, as has been 
suggested, be a safeguarding provision that not more than one judge 
should be appointed from one nation at a time. 

But how shail the tribunal be appointed? Nobody can yet sug- 
gest an acceptable plan, but it has been proposed, and it is submitted 
that there is merit in the proposal, that the judges be appointed by 
the President of the next Hague Conference with the approval of its 
members, or that they should be elected by the Secretaries of Foreign 
Affairs, with such ratification as may be required by the constitutions 
of the various nations. 

This leads to the consideration of possible amendments to the pro- 
posed plan for the Court of Arbitral Justice. I hesitate to offer any. 
To do so may seem presumptuous, but I would venture to suggest that, 
if changes are to be considered, they be of a kind to make the court, 
if possible, even more distinctively than it is, a judicial court—a court 
of law and equity, instead of an advanced development of the institu- 
tion for arbitration now in use. 

First of all, it is submitted that the name “arbitral” might well be 
dropped from its title, as one that is better suited to the Permanent 
Court of Arbitration, and that the name “Court of International Jus- 
tice” be put in its place, for it is justice, not arbitration, not com- 
promise, that we want. 

It is submitted that the number of judges be reduced. Fifteen 
judges, though only a fraction of the number allowed the present 
court, might prove unwieldy, as well as expensive. There is danger, 
too, that with so many judges, they might take sides for or against a 
decision, and not act with proper independence. Would not a tribunal 
of nine, the size of the United States Supreme Court, be more suitable? 
A tribunal of five, the number in the Geneva and the Fisheries cases, 
the normal number of an arbitral tribunal today, has proved accept- 
able for the most important litigations which the nations have ever 
had. This, with a chief justice in addition, is the number with which 
the Supreme Court of the United States began its great work. 

It is objected that the delegation of three of the members of the 
Court of Arbitral Justice to take cases between annual sessions is likely, 
owing to the less expense involved in making use of it, instead of 
fifteen judges, to lead to its too frequent use; but if this danger be real, 
it is an argument for a smaller court as well as a court awaiting its 
case. 
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It is said regretfully that we are embarrassed by the requirement 
that the judges for the Court of Arbitral Justice should be, so far as 
possible, chosen from the list of men now serving on the Permanent 
Court of Arbitration; but, as several members of the Permanent 
Court of Arbitration have proved themselves to be acceptable inter- 
national judges, and as the provision for giving preference is not 
absolute, it need not be removed. 

It is pointed out with reason that the salaries to be allowed the 
judges of the Court of Arbitral Justice (about two thousand, four 
hundred dollars a year, as an honorarium, and forty dollars a day, 
when in session only, with an allowance for expenses) are too small 
to compensate highly skilled jurists. These men, in a position of such 
high responsibility, might be paid as much at least as are the judges 
of the Supreme Court of the United States, which is about twelve 
thousand dollars a year. The cost of the court would be but about 
$100,000, or one-tenth of the cost of the annual maintenance of a 
single battleship, which is estimated at a million dollars. The salaries 
of the judges ought to be paid regardless of sessions; for, when not 
holding court, they should give their whole time to gaining the vast 
legal knowledge which their duties will require. Besides, when judges 
accept service on the Court of Arbitral Justice, they are excluded 
from other government appointment, and for some of them this may 
mean a sacrifice. 

The question arises with regard to the relation of this court to the 
International Prize Court, which is also a court of law and equity, 
but of a type that is even more advanced than is the Court of Ar- 
bitral Justice. Why could not both courts be combined in one? If 
we may refer again to the system in this country, our Supreme Court 
acts as a prize court, and why could not the Court of Arbitral Justice 
so act in special session? We can find in this country judges who are 
competent in matters of maritime and prize law, who are also fa- 
miliar with other branches of jurisprudence, and, if we have the whole 
world to draw from, there should be no difficulty in securing compe- 
tent men to fill the requirements of both courts. Article 16 of the 
draft for the Court of Afbitral Justice prepares the way for the 
union of these courts by saying: “The judges and deputy judges, 
members of the Judicial Arbitration Court, can also exercise the 
functions of judge and deputy judge in the International Prize 
Court.” But. to remove doubts in the minds of other nations as to 
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the practicability of a single court with two functions, one of them of 
specialist character, naval officers might act as assessors, sitting with 
the court on prize cases, but without a vote, which is what they are 
expected to do according to the convention for the International Prize 
Court, or they might be called as expert witnesses. Secretary Knox, 
who has honored the peace cause not only in assisting President Taft 
in the negotiation of the recent arbitration treaties, but by his enter- 
prising advocacy of the new court, has endeavored to bring about, by 
the enlargement of the jurisdiction of the Prize Court, a combination 
similar to that proposed, and it is significant that he reports favorable 
progress in his undertaking. Such a combination would seem to be 
not only feasible, but in the line of economy and prompt administra- 
tion. If we can get along with one court, and have that court always 
ready for either kind of case, that arising in peace or that arising in 
war, as opposed to having two courts, one in actual operation and 
the other on paper, and having to be especially summonéd from all 
over the world when needed, entailing an extra charge on the nations 
for salaries and travelling expenses, why not do so? May we not then 
suggest this as a topic of discussion to the Programme Committee, 
and call their attention to the practical efficiency of the Supreme 
Court of the United States as an institution having several sides, one 
of them for adjudicating cases of prize? 

Shall the jurisdiction of the Court of Arbitral Justice be obliga- 
tory, or voluntary, or both, and specified or unspecified? It is sub- 
mitted that it would be well to give this court an obligatory juris- 
diction of such controversies of the nations as may be decided by the 
principles of justice and equity, provided there is no formulated code, 
definite rule of international law, or treaty to go by. It would then 
correspond to the jurisdiction provided for the Court of Prize. If 
any category of cases be specified, we might include cases relating 
to the interpretation of treaties, pecuniary claims, and contractual 
debts, such as were proposed in the universal treaty of arbitration 
in 1907, as provided for in the Porter-Drago convention. And be- 
sides cases of first instance, we might send to this court cases of 
appeal where there has been essential error or denial of justice in 
international cases tried by national courts, by mixed commissions, or 
by the Permanent Court of Arbitration. Already we have seen in the 
Orinoco Steamship case and in the Pious Fund case, both of which 
had been previously adjudicated by international commissions, that 
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the present Permanent Court of Arbitration may be successfully used 
as a court of appeal. It would be carrying the idea of appeal but a 
step further to make the Court of Arbitral Justice a court of last re- 
sort. But, quite apart from a jurisdiction granted to the court in the 
instrument that creates it, there might also be left to it the large 
facultative jurisdiction which it now has, so that, by special treaties, 
nations could refer to it any kind of judicial cases, according to their 
pleasure. We might then leave the Permanent Court of Arbitration 
substantially as it is, with its own large voluntary jurisdiction, in the 
hope that it might continue to prove useful to nations, who might 
take to it semi-political controversies, or cases like the Casablanca 
incident, which have a diplomatic character, or who might for any 
reason prefer it to the Court of Arbitral Justice. 

It is desirable that the Court of Arbitral Justice should be adopted 
by all the nations of the world. In any event, however, provision 
should be made that, when a certain number of those who are ready 
for it express their willingness to adopt it, it shall go into operation, 
with the understanding that others may adhere to it later when they 
are prepared to abide by its provisions. It should not be possible for 
a few nations to obstruct a measure of so great importance to the 
world as a supreme international court of law and equity. 

To some nations, judging by the recent action of the United States 
Senate in amending the arbitration treaties to protect the Monroe 
Doctrine and other political ideas, it may seem necessary to make 
reservations when joining the court, if it is given a specified and 
obligatory jurisdiction. If reservations are to be made, they might 
take the form of resolutions of interpretation or limitation, with the 
understanding that they must have the assent of all the other states 
that are parties to the court, or that such resolutions are notice of the 
political position of any given nation in regard to the scope and 
powers of the court. © 

Whether, at this time, there should be inserted in the scheme for 
the Court of Arbitral Justice a declaration of rights for the protection 
of individuals as well as of states is also a question that is worthy of 
consideration; for, in some way, these rights should be guaranteed. 
A legally limited judicial tribunal goes hand in hand with a concep- 
tion of sovereignty resting with the people rather than in kings and 
parliaments, which is a European conception, the governments under 
the European system being themselves unlimited sources of power 
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and law. It is feared that without proper safeguards these systems 
might clash, to the detriment of American institutions and to the 
inalienable rights of men; or to the overthrow of the European sys- 
tems of government. For this reason it has also been proposed that 
the whole theory of arbitration be left upon an advisory basis as being 
safest for this country, and most consistent with the institutions of 
other nations who could with propriety accept advisory, instead of 
compulsory decisions. This distinction raises a large question for 
serious study by students of the science of international government. 

But what shall insure the success of an obligatory court if estab- 
lished? Shall we provide it with sanctions? There are those who 
believe that such a court can never be what it ought to be without the 
sanction of force, just as there are those who distrust international law 
itself because it is not imposed upon the nations by a superior power, 
and who, therefore, grudgingly recognize it as law at all, believing 
that law is only law when by physical force you can make people 
obey it. But neither the world as a whole, nor a judicial union of 
diverse nations, is ready for the authorized enforcement of the decrees 
of an international court by armies and navies, or even by an inter- 
national police; for, though we might with great economy use an 
international police today in place of so many large and separate 
armies and navies of the nations, we are not yet ready for that idea. 

But it, will be answered that municipal law has behind it in theory 
the police, the sheriff, the national guard, the regular army, and we 
see from time to time that it is necessary to protect with the militia 
an accused criminal in a jail when threatened by a mob; we also see 
that sheriffs and marshals sometimes have to be employed to enforce 
a process. But more than one hundred years of experience with the 
Supreme Court of the United States teaches us that, although that 
tribunal has behind it in theory the military power of the national 
government, the court itself has no army at its own command and no 
civil police of any consequence, and that with one exception, the case 
of the Sloop Active, when a posse of two thousand men was organi. 
ized to carry out an order of the court in the State of Pennsylvania, 
there has been no call whatever for it to have a large organized force 
at its command; nor is there ever likely to be. Recalcitrant States 
are a thing of the past. They or their citizens now pay over their 
money or otherwise accede to the decrees of the court without ever 
a thought of constraint by force. 
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But what has so successfully carried along the Supreme Court of 
the United States, an international court first for thirteen and now for 
forty-eight sovereign States? Public opinion. But what has just 
as peacefully supported international arbitration courts and commis- 
sions in the several hundred cases, some of them of great magnitude, 
that have been tried in the past hundred years? Public opinion. 
And the nations need nothing else to compel their obedience to an 
international court than public opinion. ‘“The force of law,” says Mr. 
Root, “is in the public opinion which prescribes it.” There is also a 
very powerful sanction in the agreement that, under the present ar- 
rangement, any two nations may make to submit a case to arbitration. 
The very submission of a question to a tribunal means an intention to 
comply with the terms of the award to be rendered, provided, of 
course, that it is in accordance with the protocol, and is based upon 
recognized principles of law and equity properly applying to the case. 
It is implied in the Hague Convention for the Pacific Settlement of 
International Disputes, which is applicable also to the draft for the 
Court of Arbitral Justice, that the nations shall carry out the awards 
of arbitration in good faith. They are explicitly pledged to do so in 
the Convention relating to the International Prize Court. Of equally 
great influence as a sanction would be the contractual agreement to 
be entered into by the nations in finally adopting the new Court of 
International Justice. The agreement of the American States to 
accept the terms of union in the Constitution of the United States, 
and, therefore, the jurisdiction of the Supreme Court, has been one 
of the strongest sanctions in support of our court. 

But the objection is frequently made that international law is not 
only without sanction of force, but that it is vague, and the desire 
is expressed that there should be a code of law as a necessary adjunct 
to the court. Indeed, a code first and a court afterward, as was 
shown to be necessary in the case of the International Prize Court. 
This desire has associated with it a long history in which we, of this 
country, have taken especial interest since the formation of the Inter- 
national Law Association forty years ago, and more particularly in 
one of the recent annual meetings of this Society. It is noteworthy 
that international law tends to become codified, as witness, not only 
the Declaration of Paris, the Declaration of London, the Hague Con- 
ventions, but the rules of various international unions and congresses, 
such as those that deal with weights and measures, submarine cables, 
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and the slave and liquor trade in Africa. It may seem wise for this 
society to recommend to the Committee on the Programme of the 
Third Hague Conference the appointment of a commission on the 
codification of the law of nations, or to advise that such commission 
be constituted as soon as possible, and set to work with a view of 
reporting to the Third Hague Conference a code for adoption; but, 
with or without a code, the proposed Court of International Justice 
should be instituted, and may act both safely and effectively, just as 
the highest national tribunals and the Hague tribunals have acted, 
administering international law as it is today, taking it from its many 
sources, formulated and unformulated, the statutory and the cus- 
tomary law of the society of nations, and declaring it in the confidence 
that if a decision is just it will meet with universal acceptance. In the 
words of our dauntless Secretary, Dr. Scott, “The current of history is 
with us. Although the stream may be stemmed for a time, obstruc- 
tion must needs be futile.”” 


The idea of a court of nations goes back at least as far as Henry IV, 
Emeric Crucé, Grotius, and William Penn, but, as outlined by them and their 
successors, the early schemes for an international court provided for an as- 
sembly of ambassadors acting as judges rather than for a tribunal of jurists. 
William Ladd, in his Congress of Nations, made a definite departure from the 
suggestions of all these writers by separating the idea of a court from that of 
a congress. In his plan, the congress was to codify the law of nations, the 
court to apply it. In the nineteenth century arbitration made great progress 
apart from the peace propaganda, as it was tried by many of the governments, 
particularly the United States and Great Britain, for the pacific settlement of 
their disputes. This method of adjudicating international controversies, how- 
ever, was open to the criticism that arbitral tribunals came to their decision 
by compromise, the judges taking the place of negotiators and settling the ques- 
tions before them by diplomatic adjustment. This method of arriving at a de- 
cision led to the fear of partiality, and prevented the submission of international 
questions, which might otherwise have been adjudicated had there been an inter- 
national court of jurists acting upon known principles of law, and deciding 
their cases according to the records before them. This was pointed out in a 
memorable address, entitled “The American Sentiment of Humanity,” by Hon. 
Elihu Root, at the New York Peace Congress of 1907; see report p. 34. Mr. 
Root, who was then Secretary of State, embodied the leading thought of his 
address in his Jnstructions to the American Delegates to the Second Hague 
Conference, with the result that they proposed the Court of Arbitral Justice, 
a judicial court based upon Mr. Root’s idea. This court, adopted in principle 
by the nations, marks a steady advance in the conception of an international 
court from a diplomatic to a judicial body, Mr. Root having eliminated from 
the prevailing conception the idea of compromise. It will be seen, upon ex- 
amination of the plans both of Mr. Ladd and Mr. Root, that they were in- 
fluenced by the success of the United States Supreme Court, which is purely 
judicial in its character. 

Among American publicists, the most voluminous and suggestive writer on 
the Court of Arbitral Justice is Dr. James Brown Scott, who, as the Technical 
Delegate of the United States to the Second Hague Conference, elaborated and 
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The CuHairmMan. This subject is now open for discussion by the 
members of the society. 


Mr. Lansinc. I have prepared a brief paper on the question of pro- 
cedure before an international court, supplemental to this very inter- 
esting paper to which we have just listened. It is, of course, a very 
broad field, and my paper is but a series of suggestions. 


Parer oF Mr. Ropert LANSING, OF WATERTOWN, N. Y.., 
on 


Tue NEEp oF REVISION OF PROCEDURE BEFORE INTERNATIONAL 
Courts OF ARBITRATION. 


Twenty years ago an international arbitration was viewed generally 
as a mode of compromising differences rather than as a determination 
of rights in accordance with the principles of strict justice. It was in 
fact a continuation of negotiations through the aid of a third party 
and was based upon the idea of mutual concession, in which there was 
a process of “give and take,” the neutral arbitrators adjusting what 
each party should receive and what it should surrender. However, 
in the case of monetary claims of a more or less private nature the 
arbitrators as a rule applied rigidly legal principles, although in some 





championed the scheme of the court. For his writings and addresses, see 2 
American Journal of International Law, 772; the Reports of the Mohonk Arbi- 
tration Conferences since 1907; the Pennsylvania Peace Congress Report, 1908, 
p. 98; the Chicago Peace Congress Report, 1909, p. 234 (Some Subjects Likely 
to be Discussed at the Third Hague Conference); the New England Peace 
Congress Report, 1910, p. 83, “Oration on Elihu Burritt,” and Dr. Scott’s volume 
of American Addresses at the Second Hague Conference, published by Ginn & 
Company, 1910. See also his article on the International Court of Prize in 5 
American Journal of International Law, 302, which is closely connected in or- 
ganization and historical development with the Court of Arbitral Justice; and 
“The Evolution of a Permanent International Judiciary” in the April, 1912, 
number of the American Journal of International Law. 

For the Hague conventions and other action relating to the three courts, 
already established or projected at The Hague, see 2 James Brown Scott’s The 
Hague Peace Conferences of 1899 and 1907, and A. Pearce Higgins’ The Hague 
Peace Conferences. Introductory and explanatory matter will be found in 
1 Scott’s Hague Peace Conferences, and in Higgins’ invaluable work. See also 
William I. Hull, The Two Hague Peace Conferences, and Thomas J. Law- 
rence’s Principles of International Law. Articles on these courts by the present 
writer are as follows: The Proposed High Court of Nations, Yale Law Jour- 
nal, January, 1910; The International Prize Court and Code, ibid, June, 1911; 
and The Hague Peace System in Operation, ibid, November, 1911. The latter 
article takes up the cases decided by the Permanent Court of Arbitration. The 
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instances political considerations appear to have affected their awards. 
Furthermore, in cases involving national rather than private rights 
arbitration was seldom invoked until diplomacy had hopelessly failed 
and the controversy had reached a stage which threatened peaceful re- 
lations. In such circumstances international arbitration was not un- 
naturally considered by statesmen as a substitute for war rather than 


a normal process of peace, and so it was generally treated by pub- 
licists. ; 


This idea no longer prevails. A new conception of the province and 
purpose of arbitration has arisen. It is looked upon today as a usual 
rather than an unusual means for the settlement of international dif+ 
ferences, which do not readily yield to diplomacy. To act justly is 
the controlling maxim of the new internationalism, which has to such 
an extent supplanted the selfish nationalism so long the strongest po- 
litical force in the world, and the inspiration to governments to seek 
their own advantage with ruthless disregard for the rights of others. 
To guide its actions by this maxim is the desire and endeavor of an 
enlightened state. 

This changed idea of the motives, which should direct a government 
in its international relations—an idea, which may be said to be univer- 
sal among civilized nations—is the new cornerstone of arbitration. 


student of the subject will profit by reading discussions of these courts in the 
Proceedings of the American Society of International Law for 1908 and 1909. 
He will. also find related topics in the development of international justice, 
treated in the Procedings of 1910 and 1911; and the latter for a code of inter- 
national law especially. Valuable and inspiring sources of information and 
suggestion will be found in the reports of the American Society for Judicial 
Settlement of International Disputes for 1910 and 1911, in which are papers on 
the problem of a Court of International Justice, with helpful analogies to the 
Supreme Court of the United States. See especially the articles or addresses 
in the report for 1910, by Hon. Elihu Root, Hon. Henry B. Brown, Frederic D. 
McKenney, Alpheus H. Snow, Professor Eugene Wambaugh, Hon. Jackson H. 
Ralston, Hon. Andrew J. Montague, Hon. Simeon E. Baldwin, President 
Charles W. Eliot, and Hon. William Dudley Foulke. Mr. Theodore Marburg 
wrote a valuable summary of the thought of that conference, which should be 
consulted in order to get a consensus of American opinion. The pamphlets by 
this society reproduce some of the addresses already referred to, but “An In- 
ternational Court of Justice the Next Step,” by George Grafton Wilson, is 
newly printed. This is useful as marking the state of temporary thought on 
the subject. 

Other articles referred to in the text are as follows: ‘Compromise, the 
Great Defect of Arbitration, by Hon. William Cullen Dennis, 11 Columbia Law 
Review, p. 509 (Mr. Dennis thinks that, for the present, a code of procedure 
in international arbitration is an even more imperative need than a code of sub- 
stantive law); William Cullen Dennis, 5 American Journal of International 
Law, pp. 59-63; Thomas Raeburn White, The Underlying Principles Which 
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It removes the proceedings from the sphere of political expediency with 
its compromises and concessions and places them upon a plane where 
abstract justice directs the deliberations and moulds the decisions of 
arbitrators. Naturally this change is, in practice, more or less incom- 
plete. ‘It is difficult for nations, as it is for individuals, to abandon 
ideas which have been long held and which have become crystallized 
into usage and custom. Usage and custom are the expressions of 
ideas, but they may live after the ideas have become obsolete. Yet a 
change of idea is not complete until its expression in society is aban- 
doned. The surest way of preventing a reversion to an idea, which 
is discredited, is to cease to follow the usages and customs founded 
upon it. 

It should be recognized that compromise and concession, the useful 
instruments in diplomatic negotiation, are hostile to the conception of 
the administration of justice, and that a procedure sufficient for an 
international compromise may be entirely inadequate for a strictly 
judicial decision. The definiteness of legal principles and the conclu- 
siveness of evidence are not absolutely essential to an award based 
upon mutual concessions. The claims of the parties, rather than the 
rightfulness of such claims, furnish the grounds for an adjustment by 
compromise. Expediency is uppermost in the minds of compromisers. 


Should Govern the Method of Appointing Judges of the International Court of 
Arbitral Justice, Wohonk Arbitration Report, 1911, p. 102; Alpheus Henry 
Snow, Legal Limitation of Arbitral Tribunals, 60 University of Pennsylvania 
Law Review, December, 1911. This article should be carefully compared with 
Mr. Snow’s article on the Development of the American Doctrine of the Juris- 
diction of Courts over States, 1 Judicial Settlement of International Disputes, 
100. 

For discussions of the problems of an international court of justice by dele- 
gates of the Hague Conferences, the best original sources are the proceedings 
which are in French. Brief résumés of these discussions in English will be 
found in 1 Scott’s Hague Peace Conferences, Higgins’ Hague Peace Confer- 
ences, and Frederick W. Holls’ The Peace Conference at The Hague. 

For an official discussion of the problem of the relation of the Court of 
Arbitral Justice to the International Prize Court, see identic circular note by 
Hon. Philander C. Knox, Secretary of State, in 4 American Journal of Inter- 
national Law, p. 102. The combination of these courts in one, which is suggested 
by the present writer, is also proposed by Secretary Knox, with this difference, 
however, that the foundation of the plan of the Secretary of State is the Inter- 
national Prize Court, as that institution is already in a more advanced state of 
acceptance than the Court of Arbitral Justice, while the present writer’s scheme 
makes the Court of Arbitral Justice the foundation. The plans further differ in 
that the first utilizes the scheme of, judges already accepted for cases of prize, 
which permits nations to have individual representatives on the tribunal, while 
the second proposes that the judiciary be chosen from the nations at large, none 
of them to have the right to claim representation by an individual judge. 
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Positive right is secondary. Thus, when the old idea of arbitration is 
followed, justice is never fully or completely done. But, when arbi- 
trators attempt to administer justice inflexibly without seeking to con- 
fer a measure of satisfaction on the party which is legally in the 
wrong they require more than the mere claims of the parties to reach 
a decision. The positions of the parties must be definite and clear 
and the facts of a case must be established conclusively before the 
rules of international law can be justly applied. 

The present method of procedure before international tribunals is 
a product of the old conception of the province of arbitration. It is in 
many ways not adapted to the new conception. One of its chief de- 
fects in this particular arises from the dual character which each party 
occupies. Whatever may be the actual fact, a government is con- 
sidered to be both complainant and defendant, or neither, except in the 
case of a pecuniary claim when unavoidably the government demand- 
ing damages is compelled to assume the place of complainant. This 
duality and equality of the character of litigants is a fiction invented 
by statesmen and maintained by governments with jealous care. It 
has no foundation in reason or in fact. In an international contro- 
versy one government must always be in the attitude of demanding 
rights, of which it claims that it has been wrongfully deprived. Al- 
though unwilling to acknowledge the fact, such a government is neces- 
sarily the complainant. So, too, a government which seeks to preserve 
the status quo is a defendant. The one is attacking existing condi- 
tions; the other is defending them; their relations as litigants are 
obvious. 

To illustrate the actuality of the relationship between the parties to 
an arbitration and the certainty with which such relationship can be 
determined the following examples will suffice. 

In the North Atlantic Coast Fisheries case, arbitrated at The Hague 
in 1910, the dispute was as to the extent of rights secured to Ameri- 
can fishermen by Article I of the treaty of 1818 between the United 
States and Great Britain. These rights were to be exercised in the 
territorial waters of the British colonies in North America. The 
British and Colonial Governments, acting upon their own interpreta- 
tion of the treaty provisions, restricted Americans in the enjoyment 
“of the rights to an extent that called forth protests from the United 
States. Nevertheless Great Britain and her colonies adhering to their 
interpretation continued to enforce their restrictive policy. From the 
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point of view of the United States the conditions resulting were 
wrong and it sought to change them through the agency of an arbi- 
tral award. Evidently the United States was the complainant and 
Great Britain was the defendant. 

In the case of the Alaskan Boundary, decided by the London Tri- 
bunal in 1903, although it was not an arbitration in the true sense, 
there being no neutral arbitrators, the customary procedure was fol- 
lowed. The United States was in possession of certain territory in 
southeastern Alaska which it had held since its purchase from Russia 
in 1867. This territory Great Britain claimed was occupied illegally 
by the United States through an erroneous interpretation of a descrip- 
tion of the boundary line between the Russian and British possessions 
defined by a treaty between the two Powers made in 1825. The ex- 
isting situation was satisfactory to the United States, but Great Britain 
desired to change it, so the London tribunal was instituted to ex- 
amine the evidence and decide whether the line should be changed. 
Clearly Great Britain in attacking the status quo was in the position 
of complainant. 

The Fur Seal Arbitration of 1893 grew out of the seizure by the 
authorities of the United States of British sealing vessels beyond the 
usual limit of territorial waters on the assertion of a right of prop- 
erty in the herd of fur-seals frequenting the Pribilof Islands and also 
of a limited right of jurisdiction over Bering Sea. The British Gov- 
ernment complained of the illegality of the seizures and denied the 
rights asserted by the United States. It is manifest that the United 
States did not wish to change the existing conditions, so that in the 
arbitral proceedings, which followed, it was the defendant, while Great 
Britain seeking to have the United States abandon the rights, which 
it was enforcing on the high seas, was the complainant. 

Yet in none of the cases reviewed was the actual relationship of the 
parties admitted, nor in the conduct of the arbitrations, which re- 
sulted, was the real character of the parties recognized. 

This long accepted fiction as to the character of a party to an ar- 
bitration is the foundation of the present mode of procedure, by which 
the parties simultaneously submit their respective cases as complain- 
ants and their counter-cases as defendants, producing thus a double 
set of pleadings and a double record of evidence. From the primary 
step of submission to the final argument this duality persists, at least 
theoretically. 
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Now the normal procedure, when the true relations of the parties 
are recognized, as they should be if the present conception of arbi- 
tration is to prevail, would be for the government which seeks to 
change existing conditions to submit a case, which the government de- 
fending would answer with a counter-case, to which the complainant 
might reply, and in certain cases the defendant might be entitled to 
file a supplemental counter-case. Each of these documents would of 
course be accompanied by the evidence relied upon to support the al- 
legations made. 

It is evident that this method of presentation would bring out clearly 
the points of agreement and points of difference between the parties, 
It would settle the issues. By doing so as to matters of fact and as to 
principies of law the labor of a tribunal would be greatly simplified 
in comparison with the present dual method with its duplication of 
evidence, its vagueness as to the real differences between the parties, 
and its waste of time and energy over unimportant questions due to the 
uncertainty resulting from the confusion of issues. Furthermore, this 
method of presentation would prevent a government from withholding 
from its case in chief evidence which should be submitted therewith. 
for the purpose of producing it in its counter-case at a time when it 
can not be met with contradictory evidence, a temptation to which all 
governments are exposed by the present method of submission. 

Another consequence of the method now employed would be avoided 
by the adoption of the procedure suggested. When the testimony of 
individuals is presented in support of an allegation, there should be 
opportunity to question the credibility of such witnesses. But with 
such opportunity there should always be furnished an opportunity to 
rebut the impeachment. Under the existing practice the impeachment 
of a witness is unjustifiable, and for the following reason: there are 
provided for each party two submissions of evidence, one with its 
case, the other with its counter-case; an attack on the veracity of a 
witness can only occur in the counter-case, and there is no oppor- 
tunity after that to meet impeaching evidence with evidence in rebuttal. 
If the truth of a witness’ sworn statements could be questioned by 
proofs that his reputation for veracity was bad, an entire case might 
be discredited, if the testimony was vital to it, and the party submitting 
the statements and relying upon their correctness would be helpless to 
prevent it. Manifestly this would be unfair and subversive of justice. 
On the other hand, perjury should not go unchallenged or the testi- 
mony of a disreputable person accepted without question. 
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Impeachment is a legitimate proceeding, from which a party should 
not in justice be debarred, as it now is because of the absence of op- 
portunity to disprove the impeachment. The consequence is that a 
premium is put upon falsehood which is necessarily given a value 
equal to truth. Furthermore, it places upon a party presenting the 
deposition of a witness, a burden of responsibility for the veracious 
character of the witness, which ought not to be imposed. 

While the new conception of the province of arbitration has received 
the sanction of the nations of the world and there is a general recog- 
nition that changes must necessarily result from its acceptartce, one 
cannot close his eyes to the difficulties which stand in the way of 
revising the procedure of arbitral proceedings. 2 

The first and probably the greatest of these difficulties is the strong 
prejudice prevailing among governments against varying a practice 
which has been confirmed by long established usage. Governments 
have found it easier in the course of negotiations to adopt language 
and follow forms, which have been previously used. Diplomacy, like 
one of the forces of nature, chooses as far as possible the line of least 
resistance ; novelty is viewed with distrust; to travel in the old rut seems 
preferable to opening a new road; it is much easier to point out that 
an old way was found satisfactory than it is to convince by argument 
that a new way is better. This persistency of antiquated methods in 
the field of international intercourse will have to be overcome before 
any radical revision can be made in the present method of procedure. 
To attempt it when two governments are seeking to reach an agree- 
ment to arbitrate a particular case would seem to be futile. The sub- 
ject of procedure must be considered in the abstract, when no con- 
troversy is under consideration to bias the judgment of the parties. 

Another obstacle to a revision of procedure is the fear, which a 
government is likely to have, that, if it should become the complain- 
ant in an arbitration, it would lose certain advantages by being com- 
pelled to submit its case before the other party is called upon to do so. 
There seem to be two grounds for this fear. First, it is assumed, and 
with a show of reason, that a party which becomes the complainant 
by seeking to change existing conditions, would be charged with the 
burden of making out a prima facie case in favor of such change. 
Second, it is supposed that the defendant government would occupy a 
better position by being fully apprised of the complainant’s claims be- 
fore disclosing its own. 
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Whatever may be implied by the simultaneous delivery of two cases, 
the fact remains that one party is seeking to change the status quo, 
and, though the parties are technically and theoretically on the same 
footing as to the burden of proof and argument, a tribunal, acting 
with judicial intent, will certainly not decree a change unless the pre- 
ponderance of evidence and the stronger legal position favors it. Facts 
and law being equal, if such a thing were possible, the decision would 
not change conditions. Thus the burden falls upon the de facto com- 
plainant under the present procedure as surely as it would in case of 
revision. 

As to the second objection, it may be said that an international con- 
troversy involving national interests is, with hardly an exception, the 
subject of a long diplomatic correspondence before it is submitted to 
arbitration. Substantially every pertinent fact and every legal rule 
applicable to it have been advanced and discussed. A party would, 
therefore, suffer no injury by taking the initiative and presenting its 
case, nor would the other party derive any special benefit from such 
a course. 

It is of course possible that there might arise a dispute as to which 
party was the complainant and which the defendant. In the majority 
of cases the character of the litigants would be so obvious that it 
would not be the subject of controversy, but in some cases a not un- 
reasonable difference might arise on this subject. A method to settle 
such a question would have to be devised and enter into the revised 
method of procedure. Doubtless a commission empowered to review 
brief statements of the case by the respective parties would remove the 
difficulty. However, a review of former arbitrations will show how 
remote would seem to be the need of such a course. 

The two principal obstacles toa revised method of procedure, namely, 
the tenacious adherence to old forms and usages, and the unwilling- 
ness of a party to begin the proceedings, having been removed, there 
ought to be little difficulty in securing a procedure similar to that 
used in national courts, which experience has proven to be efficient 
for the ends of justice. 

The oral arguments would naturally follow the general plan of the 
procedure as to pleadings, while the printed arguments would _ be- 
come, as they doubtless should be now, briefs supplementary to the 
oral arguments rather than the arguments in chief, a practice ma- 
terially detracting from the value of the oral presentation. 
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A revision of arbitral procedure as radical as that discussed would 
also affect the form of submission of a controversy to a tribunal of 
arbitration, and doubtless require a change in the present method. 
The customary way in treaties and special agreements making such 
submission has been to present the dispute in a series of questions, 
which the tribunal is called upon to answer categorically. While the 
normal way under the revised procedure would be to embody the 
claims of the respective parties in the demands for relief contained in 
the pleadings, such a course would give either party the power to re- 
quire a judicial decision upon any question which it might see fit to 
raise, and would necessarily confer upon an international tribunal a 
general and almost unlimited jurisdiction. Governments are not yet 
prepared to clothe arbitral courts with so extensive powers. It is, 
therefore, necessary to restrict their jurisdictions by exact specifica- 
tions of the points, which they are to consider and decide. To bring 
such limited submission into harmony with the idea of a complainant 
and defendant, it would be only necessary to have it consist of a set 
of declarations embodying the claims as to fact, law, and relief which 
the complaining government seeks to have judicially established, and, 
if the nature of the case requires it, there could be a set of counter- 
declarations on the part of the defending government. The declara- 
tions and counter-declarations forming a part of the treaty or special 
agreement would be the subject of negotiation and dependent upon 
agreement between the parties. This method of submission, though 
it is unusual, has been in exceptional cases adopted under the present 
arbitral procedure. While it preserves the relations of the parties as 
complainant and defendant, it would as effectively limit the jurisdic- 
tion of the arbitrators as is done by the common practice under the 
old method. 

The propriety of urging a change in the procedure of international 
courts of arbitration so that it will eliminate the peculiarly objection- 
able features of the present method and give the proceedings a more 
judicial character, and the possibility of securing such a revision, are 
subjects which would seem to invite careful thought and considera- 
tion at the present time when another great Hague conference will 
so soon be called upon to re-examine the principle and practice of inter- 
national arbitration. The questions are: Should a new mode of pro- 
cedure be presented for the consideration of the world in conference 
assembled? And, if so, what should be that procedure? 
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It is my personal judgment, based upon more or less practical ex- 
perience of the present method, that a revision on some such lines as 
those suggested would remove the chief objections of the procedure 
now followed, that it would stamp more deeply upon arbitration the 
character of a judicial proceeding, and that it would bring the prac- 
tice before international courts into more complete harmony with the 
present conception of the scope and purpose of international arbi- 
tration. 


The CHAIRMAN. Dr. Trueblood. 


Dr. TrueBLoop. I should like to emphasize two or three things 
only which have been brought out or suggested in the interesting and 
comprehensive paper read by Dr. Tryon. 

All the peacemakers of the world are agreed, I think, that a per- 
manent international court of justice is one of the great ends to which 
all our efforts are tending, and for which we are all working. As 
long ago as 1840, or, in fact, some time in the thirties, the American 
Peace Society offered a prize of one thousand dollars for the best 
essay on a Congress and Court of Nations. That offer brought out 
the now famous essay of William Ladd, and, if I may quote the opin- 
ion of Dr. Scott, he said about all that is worth saying on the subject 
of an international court. That was sixty years ago. 

The pacifists of this country and of all countries have always kept 
steadily in view that the aim of the peace movement—of course leav- 
ing out of view its final ‘aim, the abolition of war and the establish- 
ment of permanent international peace—is to get a permanent inter- 
national court of justice established. No one need waste time, there- 
fore, in pleading for such a court any more. Not only all the pacifists, 
but also a good many people who are not professedly pacifists, are 
agreed as to that. 

When it comes to the question of the time when we shall get this 
international court of justice and the methods by which it shall be 
established, there immediately appear differences of views, differences 
which are interesting, and which we ought all to consider, with due 
respect for each other. 

I, for-one, do not believe that we have vet got beyond the necessity 
of the present Permanent Court of Arbitration established at The 
Hague in 1899. There are several reasons why this court of arbitra- 
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tion is at the present time better adapted and more certain to secure 
proper adjustment of disputes among the nations than a permanent 
court of justice would be. The nations do not yet trust each other ; 
there is not that sort of confidence which a court of justice would de- 
mand. The existence of the court would help to create this confidence, 
but you must have some of it before you get the court. If you had 
a court of justice set up today, it is more than likely that a great many 
of the controversies that arise among the nations would be referred 
to a tribunal chosen out of the present board of arbitrators established 
by the Hague Conferences of 1899 and 1907. It will be a good many 
years, probably, before we shall see the end of the need of the present 
arbitration court, in steering us through the suspicions and jealousies 
and hostilities coming to us from the past among the nations. So I 
hope our friends who are so deeply interested in the creation of an 
international court of justice, as I also am, will not say too much 
against the present Court of Arbitration. 

You, of course, all know what was done at the Second Hague Con- 
ference. That has been brought out in the addresses which have been 
given. A convention to create a permanent court of justice among 
the nations, presented by the United States delegation, was approved 
without a dissenting vote among the delegations, and the only reason 
we have not that court is that the delegates could not agree upon the 
method of selecting the judges. Although five years have elapsed 
since this matter was unanimously approved in principle, there has 
been no progress toward the inauguration of the court. 

What it seems to me all of us in the American Society of Inter- 
national Law and in all the peace. societies ought at the present time to 
do is-to turn our attention very largely and earnestly to the question 
of how we shall get this court into operation; how we shall get the 
judges chosen. That is the great question now before us. It is a 
greater question than that of procedure before the court. All these 
questions should be considered, but we ought to turn our attention 
largely to the methods of getting the court speedily into operation, 
as it will have to go through its infancy, and youth, and it will be a 
long time before it can supplant all the other institutions which are 
now used. 

I quite agree with the sentiment expressed last year at the Mohonk 
Conference by a distinguished member of the Philadelphia bar, that 
the members of this court ought not to be appointed by the nations 
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represented at The Hague—there were forty-tour nations—and that 
they ought not to represent the nations of the world as such at all. 
I am firmly convinced that that principle is sound, that in whatever 
way they may be appointed, they ought not to be chosen by the nations 
as such. Our United States Supreme Court judges are not appointed 
by the States, but by the President, the executive head of the nation. 
I do not think the supposed analogy between our Supreme Court and 
a court of international justice quite holds. Our States are all con- 
stituent parts of the Union. They are not independent and sovereign 
in the same sense that the nations that are represented at the Hague 
Conference are. Yet, as to the method of appointing the judges, I 
think we can safely follow the lesson of our own Supreme Court. 
Two or three methods have been suggested. I have not lost the hope 
that a member of the court for each of the nations may be appointed, 
and that a method may be-found of using so large a court success- 
fully. If I remember rightly, the Supreme Court of the State of New 
York has some seventy-five or seventy-six judges. If you should se- 
lect a representative from each of the nations for the international 
court, might not the court be divided into sections—say, five or six— 
and each of these sections given jurisdiction in certain classes of cases, 
one to have charge of all commercial cases; another to have charge 
of the rights of citizens of countries residing in other countries, and 
so on? It would be easy to divide up a court of forty-five or forty- 
six members in this way. I do not think the matter of expense would 
occasion any difficulty. The State of New York does not complain of 
keeping in constant employment seventy-five or seventy-six judges. 
[ suggest this for careful consideration by those who are working out 
the plan by which such a court may be established in the near future. 

Then, as to the appointing of the judges, whether there be forty- 
five or fifteen or seven or nine, as suggested this morning, in some 
form, if not directly, all of the nations ought to have a part in the se- 
lection. The President of the Hague Conference acting in his repre- 
sentative capacity, might be asked to name the judges. I doubt if 
that would be satisfactory, however, at the present time. A committee 
of seven, nine or fifteen might be created at the next Hague Con- 
ference, wltose duty it should be to select the judges, and then present 
their names to the general conference for approval. It seems to me 
it is possible in some such way as this either to have a court of forty- 
five judges, divided into sections, each section to have charge of a 
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certain class of cases, and these judges to be selected by some repre- 
sentative commission of the Hague Conference, or to have a court of 
a smaller number of judges selected in the same way, thus avoiding 
national prejudices and national suspicion in the creation of the court 
at the very beginning. 

One word more. I rejoiced as much as any one else in the creation 
of the Prize Court at the Second Hague Conference. It has carried 
the principle of judicial settlement into a very important field, but 
the more I think of it the more I doubt whether you will ever be able 
to create the international court of justice through the Prize Court. 
The Prize Court will have no existence, except in form, unless a war 
is on between two nations, and the number of times it will be called. 
on to act perhaps will be very few. Many of us are hoping it will 
never be called on to act at all. Between the United States and Great 
Britain it is almost certain that it will never be called upon. In three 
years from now we shall be celebrating one hundred years of peace 
between Great Britain and the United States. In three years Norway 
and Sweden will be celebrating one hundred years of peace between 
those countries, and in 1915 it will also be a hundred years since 
Great Britain and France had a tilt at arms. As between Great 
Britain and Germany it has been longer than that since they were 
at war, and I think it will be longer than that, in spite of the present 
strain, before they will have another war. Many nations will never 
call the Prize Court into service at all. 

When mention is made of a distinction between civilized and un- 
civilized nations, I have tried sometimes to draw the line and put the 
civilized nations on one side and the uncivilized on the other, but I 
have never succeeded in making any satisfactory division. Every 
state should be represented in the international court of justice. They 
are all, or nearly all, worthy to be classed as civilized states. On 
the whole, therefore, it is not well to push the matter of a permanent 
international court of justice through the Court of Prize. If the Prize 
Court, which was accepted at The Hague, is put into operation, it will 
probably deal with cases only between a few of the great nations— 
the nations which now go to war. It is not the uncivilized or the small 
nations which today go to war and are arming for it, but the so-called 
great civilized nations. If you were to make a regular international 
court of justice out of the Prize Court, then few nations: would go into 
it. So I think that we peacemakers, international lawyers, and stu- 
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dents of these problems, ought to give our attention very seriously to 
the question of how to get the court of justice, approved in principle 
at the Second Hague Conference, into actual operation. It will take 
us some time to get it into operation, of course. In the eleven years 
since it was established the present court of arbitration has only had 
some nine cases before it, and I doubt if in the next ten or twelve 
years it will have as many more. When your court of justice is 
created it will take a long time to get it thoroughly into operation. 
Let us therefore devote our energies to securing the appointment of 
the judges and getting the court started. 


The CHAIRMAN. I take great pleasure in yielding the chair to one 
of our most distinguished vice-presidents, Judge George Gray, pre- 
siding judge of the United States Circuit Court of Appeals for the 
Third Circuit, and I do so all the more readily, if your honor will 
permit me to say a few words upon the pending paper. 


[Judge Gray took the chair, and Mr. Wheeler was recognized. | 


Mr. Everett P. WHEELER. My object in preparing some observa- 
tions for presentation to this meeting is to point out how I think it 
might be easier to bring cases before the Hague Tribunal. 


ApprREss OF Everett P. WHEELER, OF NEw York, 
on 
A PERMANENT CourT OF INTERNATIONAL JUSTICE. 


In dealing with this subject, it is important to bear in mind that 
the mere enactment of any legal proposition, however wise, is of itself 
insufficient. As Professor Pound of Harvard has recently pointed 
out, one of the most important points in the study of the problem of 
jurisprudence is to consider “the means of making legal rules effective. 
This has been neglected almost entirely in the past. We have studied 
the’ making of law sedulously. It seems to have been assumed that 
when made, law will enforce itself.” 

When the first Hague convention was adopted, there were many 
diplomats who doubted and were of the opinion that it was no more 
than a pious wish which would never be made effective. We owe it to 
President Roosevelt that when the controversy arose between Mexico 
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and the United States with reference to the disposition of the so-called 
“Pious Fund,” the controversy was referred to the Hague tribunal. 
Since that time the court has held numerous sessions and has dis- 
posed of some important controversies. But little attention has been 
paid to the important task of making the access to that tribunal more 
easy. The old diplomatic methods have largely been retained. These 
took no account of an international tribunal capable of deciding con- 
troversies between citizens of different countries. There is perhaps 
nothing more conservative than diplomacy. 

I wish to speak today of that great body of controversies which 
consist of claims against a sovereign state by citizens of another sov- 
ereign state. The courts of England and America on the whole have 
been disposed to hold that such controversies can only be dealt with 
through diplomatic channels. Perhaps no case has gone so far as that 
of The American Banana Co. v. The United Fruit Co., reported in 
213 U. S., 347. This was an action brought by one citizen of the 
United States against another. It was alleged that this defendant, an 
American citizen, in violation of the Sherman Act and for the pur- 
pose of creating a monopoly of the trade in bananas between Costa 
Rica and the United States, had procured the Republic of Costa Rica 
to seize the plaintiff’s plantation, to drive away the plaintiff’s work- 
men, and to destroy the plantation itself. The Supreme Court of the 
United States held distinctly that this was not a justiciable contro- 
versy; that inasmuch as it was alleged that the defendant had ob- 
tained the aid of a sovereign state to commit the alleged torts, and they 
had in fact been committed by officials of that sovereign state, no 
court had the right to award damages for the injury that the plain- 
tiff had sustained, and that its only redress was through diplomatic 
channels. 

The British courts before this time had held that the validity of an 
act of state, as it was called, of a foreign government, could not be in- 
quired into by a court of justice. To use the language of Lord Camp- 
bell in the Duke of Brunswick’s Case, 2 House of Lords, 1, 27: 


_ The Lord Chancellor, I presume, would not grant an injunction 
against the French Republic marching an army across the Rhine or 
the Alps. 


But no English decision, in my judgment, had gone quite so far 
as this American decision. Nevertheless, the last word from the Su- 
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preme Court certainly declares the law of the United States, and justly 
receives great consideration from the highest courts of other nations. 
We may therefore consider that for the future, unless legislation 
should provide a new remedy, controversies such as that which form 
the basis of this particular litigation will be presented through diplo- 
matic channels. 

It is, however, obvious that such controversies are, in their own 
nature, the subject of decision by an international tribunal. Whether 
the act of a sovereign state in evicting citizens of another state from 
property of which they were in the peaceable possession, and in de- 
stroying this property, is or is not lawful, is in its nature capable of 
decision by an impartial tribunal. Yet it is precisely such contro- 
versies that have frequently been made the occasion or pretext for 
war. The war now pending between Italy and Turkey was declared 
for the avowed purpose of redressing injuries of this character, which 
had been inflicted by the Turkish Government or its citizens upon 
Italian citizens who were lawfully in that part of the Turkish Empire 
known as Tripoli. 

Inasmuch as the whole object of the movement for international 
arbitration is to prevent war, and since wars have been frequently 
occasioned by controversies of this sort, it would seem obvious that 
we should at least attempt to facilitate the adjudication of such con- 
troversies before the international tribunal at The Hague. 

It is equally clear that the more we facilitate the reference of con- 
troversies to this tribunal, the more speedily shall we accomplish the ob- 
ject of a permanent court of international justice. The main reason— 
perhaps the only reason—for the character and composition of the 
present Hague tribunal is that very few controversies are referred 
to it; that a permanent court would not have business enough to oc- 
cupy it, and that therefore it would be unwise to establish a per- 
manent court. 

And now leaving generalities, let us come down to particulars. The 
present method by which claims of the character mentioned are prose- 
cuted is this: A petition is presented to the State Department, setting 
out the grievance alleged and asking the government to present the 
claim to some foreign Power. An appointment is made with the Secre- 
tary of State. Counsel for the claimant undertakes to present the 
claim. While he is in the midst of his statement, the telephone bell 
rings. It is perhaps the President who desires to confer with the Sec- 
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retary cf State. Public business is, of course, more urgent than the 
private claim, and the counsel stops short in his argument and has it 
deferred to another day, while the Secretary attends to the more ur- 
gent business put before him by the Chief Executive. Or perhaps 
the Minister from Siam is announced. It would, of course, be highly 
discourteous for the Secretary of State to refuse to receive the min- 
ister of a foreign state. The hearing then is by this interrupted, and 
the counsel for the claimant is remitted to some other day. This day 
may well be remote. The Secretary of State of the United States is 
a very busy person, who has before him a thousand matters of great 
importance to the public welfare, and it is not possible that the repre- 
sentative of a private claimant should see him whenever, in the interest 
of his client, he might desire to be heard. 

But let us suppose that the counsel has been heard by the Secre- 
tary. The next step in the proceeding is to refer the matter to the 
Solicitor for the State Department. The Secretary of State naturally 
desires a report from him. Accordingly the counsel attends before the 
Solicitor. It is true that in this counsel is not interrupted by a visit 
from any minister or ambassador, but the telephone bell is just as 
cogent and efficacious an interrupter as a visit from an ambassador. 
There are, of course, many matters of great importance concerning 
which the Secretary requires to confer with the Solicitor, and it is 
needless to say that the argument of counsel loses very much of its 
force in consequence. But let us suppose that the counsel has been 
heard before the Solicitor. 

It may easily happen that the very ;next day some public exigency 
may arise which may require the Solicitor to defer the consideration 
of the plea to a more convenient season. It may be important that 
the Solicitor should ;attend at some diplomatic conference in Europe. 
He may be called upon to take part in presenting a case on behalf 
of the United States before this very Hague tribunal. So it may very 
well happen that the exigencies of public business prevent the Solicitor 
from passing upon the claim. He may be transferred to another post 
of duty, and the matter may thus have to be presented to a second— 
sometimes to a third—Solicitor. ,It is, alas, the fact that the salary of 
Solicitors of the State Department is not what it ought to be. It has 
frequently happened that a lawyer, most eminently qualified for that 
office, has been called away from ,it to some other more lucrative posi- 
tion, and there must be a successor who will take up the business of 
the Department de novo. 
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Again, let us assume that these various obstacles have been sur- 
mounted; that the second or the third Secretary of State to whom 
the matter has been presented, or the second or third Solicitor 
before whom argument has been had, is favorably inclined to the 
claim. It will naturally occur to you that he may feel that there are 
other parties in interest who should be heard before the claim is 
actually pressed by the Department. It may very well be that notice 
should be given to the adverse parties, and that they may have briefs 
to present and arguments to offer. Now, it is not the usage of diplo- 
macy that in such case the ,counsel for the claimant should meet the 
counsel for the adverse party face to face. Each presents his own 
case the best he can, with very little or no information as to what has 
been, said on the other side. No doubt the claimant’s petition is on file. 
It may be a brief is also on file. But the opportunity which all law- 
yers consider so important in judicial proceedings, of meeting your 
adversary face to face and discussing the subject ,orally in the pres- 
ence of the tribunal that is to pass upon it, is entirely denied. And 
thus it often happens that claims which are meritorious, and claims 
which are even finally allowed, descend from generation to generation. 
The case of the Brig Armstrong is, perhaps, the most notable, but 
there are many more. The counsel who has to present a claim before 
the State Department (and I do not say the difficulties there are more 
serious than they are in other Departments), is frequently reminded 
of the famous lines of Spenser: 


Full little knowest thou who hast not tried, 
What hell it is in suing long to bide; 

To lose good days that might be better spent, 
To pass long nights in pensive discontent. 
To speed today—to be put back tomorrow. 


This description of the claimant in the court of Queen Elizabeth 
is a picture of what has occurred many times since in the chancellery 
of every government in the world. It perhaps was inevitable in the 
days when there was no international tribunal; when often armed in- 
tervention was asked in order ,to enforce a claim; and when the pro- 
priety of such intervention might well be disputed on grounds quite 
independent of the merits of the claim. In short, under the old sys- 
tem, expediency was inevitably the ground of decision, and not jus- 
tice. 
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But now we have a court of justice. It ought not then to be very 
difficult to provide .for the submission to that court of claims against 
one sovereign state made by the citizen of another. The means there- 
to which I would suggest are these: Let there be a Solicitor in the 
State Department whose exclusive business .it shall be to deal with all 
claims presented to that Department by citizens of the United States 
against any foreign government. He should have an adequate salary. 
His duty should be to examine into these claims, not for the purpose 
of passing finally upon them, but sufficiently to determine whether 
they are presented in good faith; and whether they have any prima 
facie basis which would warrant their presentation to an international 
tribunal. 

If they have, it should be his duty to communicate with the proper 
officer of the foreign state against whom the claim is made, and in- 
form him of.the claim and inquire whether or not the foreign govern- 
ment in question is disposed to make any offer in settlement of the 
claim, or whether it insists upon the claim being presented to the in- 
ternational court of arbitral justice. If a compromise should be pro- 
posed, it would be the duty of the Solicitor to submit this to the coun- 
sel for the claimant. If the Solicitor were clearly of the opinion that 
the offer should be accepted, it would be his duty to say so; other- 
wise the decision would rest with the claimant. If the claimant should 
refuse the proposed compromise, the next step would be the making up 
of a case and the presentation of it to the Hague tribunal in the 
manner pointed out by the Hague convention. Evidence would then’ 
be taken ; that court would render its decision; and this decision would 
undoubtedly be respected and obeyed by all parties concerned. Here 
then, instead of delay, you have promptness ; instead of confusion, you 
have order; instead of expediency, you have justice. 

May we not hope that the present Administration, which has done 
so much to promote the cause of international peace, may at least 
recommend this proposed change of method and do what it can to 
secure for claimants an orderly and judicial determination upon the 
merits of their claims? 


The CHAIRMAN. The paper is open to discussion. 


Mr. Lance. Mr. President, it may perhaps be considered a thank- 
less, and, to a certain extent, a disgraceful act on my part to intro- 
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duce a jarring note, after the very remarkable paper which we have 
just heard from Mr. Tryon, which was born of such a noble enthu- 
siasm. 

However, | feel it my duty to put in a little word of excuse and de- 
fense on the part of those European states which dissented from the 
American proposal at the Second Hague Conference, of establishing 
a Court of Arbitral Justice. I shall be very brief and only say that 
it must not be taken as a sort of conservative spirit of skepticism in 
international matters that this dissension manifested itself. This op- 
position was born of very strong conviction. One of the most dis- 
tinguished members of The Hague Conference, who was a member 
also of the first one, said, about the proposal of an international court 
of justice, “Well, that will be a fine kitchen in which to cook small 
steaks.” 

You have, at any rate, to reckon with that skepticism, and I confess 
myself, though being an enthusiastic internationalist and having no 
doubt as to the establishment in the ripening of time of an international 
court, that when I heard the proposal at the Second Hague Confer- 
ence of a real permanent court, I thought the time was not ripe by 
far. I should like to suggest that the right procedure in this matter 
would not be to endeavor to create the necessity, but that the proper 
procedure would be to take tentative and slow steps. Mr. Tryon sug- 
gested and Dr. Trueblood followed him in saying that this court 
might serve for different purposes. Well, would it not be a much 
better thing to take a definite purpose and try to create for this 
definite purpose a regular permanent court, even if that court was not 
a universal court, and particularly not an obligatory court, which 
would be an impossibility, I think, to a great many states. Mr. 
Wheeler a moment ago spoke about the very frequent claims of pri- 
vate citizens against foreign states. I think it would be a most useful 
, thing for international lawyers to try to create a special court for those 
claims, just as a special court has been created for prize cases. It 
has also been suggested that a court might be created for cases relating 
to the conflict of laws, and I think if the states which are opposed to 
the Hague convention on private international law could see their 
way to create a court for these cases, a most useful step would have 
been taken. I think it is to be considered as impracticable and as un- 
wise to press for consideration by the Third Hague Conference the 
plan of a general court for all cases—a really universal court. I should 
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add that Dr. Trueblood was mistaken when he thought there was no 
dissent as to the adoption of this court. Not only did several states 
abstain from voting, but one state, Switzerland, took the very strong 
method of writing down its reserve, which is a very unusual proce- 
dure. You may say that at The Hague they adopted the International 
Prize Court; but you must remember as to that, that even if the In- 
ternational Prize Court might be considered from the standpoint of 
some states as not very satisfactory, it is much more satisfactory than 
the present state of affairs, when crises are submitted only to inter- 
national prize courts. The universal court of justice did not represent 
much progress, from the standpoint of the smaller states, and it was 
feared that it might be a danger to their existence. I do not share 
that feeling, but I think it is due to the members of the Society to 
present this view, because it will be necessary for you to contend with 
practical conditions, and it will be necessary to reckon with the feel- 
ings of those with whom you have to work. 


The CHAIRMAN. A paper will now be read by Mr. Henry White, 
formerly American Ambassador to France, on “The Organization and 
Procedure of the Third Hague Conference.” 


Appress OF HonoraBLE HENRY WHITE, FORMERLY AMERICAN 
AMBASSADOR TO FRANCE, 


on 
THE ORGANIZATION AND PROCEDURE OF THE THIRD HAGUE 
CONFERENCE. 


I am afraid that the subject of this paper is not quite accurately 
described in the program. I was asked to give the American Society | 
of International Law my “experience and views concerning the or- 
ganization and procedure of conferences in general,’ whereas the pro- 
gram would imply the expression of an opinion as to the organization 
and procedure of the next peace conference at The Hague. 

I feel that it would be rather presumptuous on the part of one 
who has not been a delegate at either of the two International Peace 
Conferences which have already taken place, to give advice as to the 
manner in which the third should be organized. If, however, a brief 
account of the methods adopted for the organization of those con- 
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ferences which I have attended can be of any service, as our friend 
Dr. James Brown Scott assures me it can be, to those having under 
consideration the best system of organization for the Third Peace 
Conference, I am happy to place my experiences and recollections at 
their disposal. 

It has fallen to my lot to represent our government either alone, or 
with others—but in that case as head of the American delegation—at 
four international conferences, one at London in 1887-8; the next at 
Rome in 1905, the third at Algeciras in 1906, and the last at Buenos 
Aires—the fourth Pan American Conference—in 1910. 

Each of these conferences differed from the other, both in respect 
to the number of countries represented, of delegates representing those 
countries, and also as to the international importance, from a political 
point of view, of the questions for the settlement of which they had 
assembled. They differed consequently also in regard to the methods 
of organization adopted, or which were indeed necessary. But there 
were certain features common to them all which render it possible for 
one who was present at each, to form a few conclusions as to what 
is to be commended or the reverse, in the organization of a great in- 
ternational conference. , 

The London Conference of 1887-8 assembled at the instance of the 
British Government with a view to regulating the unsettled condition 
of the sugar trade, if possible, by the abolition of bounties, which were 
then given by certain countries to their exporters, and as a result of 
which the latter were able to sell sugar at a lower rate on the London 
market than that at which it could be produced in Great Britain. 

Twelve nations, all European save our own, representing all the beet- 
sugar and four-fifths of the cane sugar interests of the world, sent 
delegates to that conference, but the delegate of the United States was 
only authorized to attend “in a friendly way, to listen and report upon 
its conclusions without, however, committing the United States to 
participation in its deliberations or conclusions.” He did not there- 
fore take a very important part in its labors, beyond announcing that 
his government could not be a party to any agreement for the aboli- 
tion of bounties, but the experience gained and the friends made there 
were of great use in the course of his subsequent diplomatic career. 
T was also immensely impressed with the far-reaching advantages of 
such conferences for bringing people of widely divergent views into 
touch. and often into accord, with each other, for enabling them to 
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appreciate the difficulties their respective governments have to con- 
tend with in arriving at any international agreement, and also in 
forming friendships which should prove useful in settling other inter- 
national questions at future periods. 

French was the language adopted and the minutes of the meetings 
appeared first in that language, being subsequently translated into 
English for the benefit of the British Parliament and public. Most 
of the delegates were permanent officials connected with the minis- 
tries of finance or.the customs departments of their respective coun- 
tries, but diplomatists were also attached to several of the delegations. 
The organization of the conference was practically in charge of the 
British Foreign Office. A member of Parliament, holding office in 
the Government as Parliamentary Secretary to the Board of Trade, 
was elected president at the first meeting at the suggestion of the 
British Secretary of State for Foreign Affairs, and the secretaries 
chosen were all English save one, a member of the French diplomatic 
service. ' . 

A program had been prepared and communicated by the British 
Government to the other Powers interested before the conference as- 
sembled, and this circumstance conduced very materially, as has also 
been the case at the other conferences which I have attended, towards 
the maintenance of discussions within certain channels. The pro- 
gram laid down four main points for discussion, but did not exclude 
any others “bearing on the sugar industry,” which the delegates 
might wish to consider. 

The questions dealt with were highly technical, and I remember be- 
ing greatly struck by the knowledge possessed by the various dele- 
gates, most of them trained civil servants from early manhood, as to 
the intricacies pertaining to the manufacture of and the international 
trade in sugar. 

It is difficult to remember accurately the details of a conference 
which took place twenty-five years ago, and upon the minutes of 
which I have not been able to lay my hands; but the impression left 
upon my mind is that of courteous but keen discussions on the part 
of an earnest and hard-working set of men, each of them anxious that 
the conference should arrive at an agreement, provided that end could 
_be attained without placing his country at a disadvantage commer- 
cially with respect to any other. 

Most of the discussions took place at the plenary sessions of the 
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conference, but one important committee was appointed for the pur- 
pose of examining and if possible bringing into harmony, as it. did 
eventually, the projects for the abolition of bounties, some of which 
differed widely, presented in writing by the various delegations. 

The International Agricultural Conference of 1905 at Rome was 
held, upon the invitation of the King of Italy, who had been inspired 
by the enthusiasm of our fellow-countryman, Mr. Lubin, of Cali- 
fornia, as tu the advantages which might be derived by agricultural- 
ists of every country from the creation of a central agricultural bu- 
reau or clearing house, whose duty it would be to collect, classify, 
publish and communicate to all parties interested, with the least pos- 
sible delay, from one year’s end to the other, all information ob- 
tainable concerning agriculture throughout the world. 

This conference was in some respects the most remarkable that I 
have ever attended. It was also the largest, thirty-eight nations, of 
which fourteen were American, being represented by one hundred and 
ten delegates; some of them by one delegate, a number by three or 
four. Germany sent as many 4s nine, Italy twelve, France seven, and 
the delegations of all the Powers represented in Italy by ambassadors, 
our country being of the number, appointed them to be the chiefs of 
their respective delegations. 

The extraordinary feature of that conference was that it assem- 
bled not only with a very vague idea as to what shape, if any, its 

labors would assume, but with a strong’ conviction on the part of a 
' majority of the delegates that no result at all was likely to be at- 
tained, beyond perhaps a demonstration of good will to the Italian 
sovereign and nation. But, as a result of the tact and zeal of several 
of the very able men composing the Italian delegation, encouragement 
and interest took the place of scepticism and apathy. The result was 
that after sitting for ten days only the conference agreed upon a gen- 
eral act, which was signed by all the delegates for submission to their 
respective governments, creating the International Institute of Agri- 
culture, which shortly afterwards came into existence and has been 
for some years established at Rome, our government being a member 
thereof, and contributing annually to its support. This result was the 
more remarkable, as there were only four plenary sessions of the con- 
ference, the first and second on the 29th and 30th of May and the 
third and fourth on the 6th and 7th of June, the whole of the time 
between the first and the two last meetings being occupied by sittings 
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of the committees, whereof there were three, and numerous sub- 
committees, in which all the serious work and discussions took place. 

The committees were very large; the first being composed of sixty- 
two members, the second of fifty-two and the third of forty-three, 
many of the delegates being members of all three. Each of them ap- 
pointed a number of sub-committees, in which the greater part of the 
work was done. Each country had only one vote in committee, as well 
as in the conference, and each committee was empowered to elect its 
own secretaries and chairman, the man chosen in each case for the 
latter post being one of the Italians previously referred to. 

An immense amount of work in the way of discussion, and other- 
wise, was thus got through with, the agriculturalists from the different 
countries, many of whom had a good deal to say, not being at first, 
nor indeed for some time, at all disposed to fall in with each other's 
views. 

Eventually however, they came together in the committees and I 
attribute that unexpected result very largely to the wisdom shown 
by the Italian Government in the selection of its delegates, and to the 
feeling which they succeeded in inspiring as to there being no desire 
on their part, or on the part of any group or clique, to hamper free- 
dom of discussion by the other delegates. 

The organization adopted was fully and even keenly discussed at the 
first and second plenary sessions. French was the official language 
adopted. The Italian Minister of Foreign Affairs was elected presi- 
dent of the conference, and proposed at the first plenary session a pro- 
gram which, after some modifications by the conference, was adopted. 
The committees were empowered to elect their own chairmen and 
secretaries, the chairman of each delegation being at liberty to recom- 
mend as many of its members for appointment to each committee as 
seemed to him advisable. 

I may also add that a certain amount of kindly hospitality, which 
was exceedingly efficacious in greasing the wheels of the conference, 
as I have so often known it to be in the settlement of other diplomatic 
questions, was forthcoming on the part of the King of Italy, the 
municipality of Rome, and other public bodies, and nothing could 
have exceeded the atmosphere of general good feeling and of mutual 
appreciation of each other and of the work so unexpectedly accom- 
plished, than that which pervaded the entire conference when it ad- 
journed. 
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It would be difficult to imagine a more complete difference than 
that which existed between the conference last described and the con- 
ference which met at Algeciras in the south of Spain six months later, 
and which did not attract as much attention in this country as in 
Europe, where at that time there was great tension in the political 
atmosphere consequent upon the widely divergent views of France 
and Germany on the subject of Morocco. 

Thirteen nations, all European save two, the United States and 
Morocco, were there represented. There were but twenty-five dele- 
gates in all, no government having sent more than two save that of 
Morocco, which was represented by four, France and England having 
each a single delegate. 

The Spanish Minister of Foreign Affairs, who was also the senior 
Spanish delegate, was elected president of the conference at the first 
session. There were eighteen plenary sessions in all, the first being 
held on the 16th of January, and the eighteenth on the 7th day of 
April. There were no committees at this conference save the com- , 
mittee of the whole, of which there were twelve meetings. A small 
sub-committee not officially appointed and composed of the second 
delegates of certain countries met informally several times towards the 
end of the conference, with a view to bringing into harmony, in mat- 
ters of detail, the views of France and Germany, which had by that 
time been well-nigh attained on questions of principle. 

The feature of the Algeciras Conference, which was the most un- 
like that of any other which I have attended, was that all the dele- 
gates were lodged in the same hotel, the only good one of which the 
small town of Algeciras could boast, and they filled it almost en- 
tirely. Consequently, they had little society other than that of each 
other, and were constantly meeting, and discussing in twos and threes 
from morning till night in the hotel or its gardens, or during their 
walks or drives for sixteen weeks the questions at issue and the pos- 
sible methods of settling them. The interest of two of the Powers 
represented—France and Germany—was more vital in respect to the 
outcome of the conference, than that of any of the others, whose 
chief concern was that it should not break up without reaching an 
agreement, as the latter alternative might not impossibly have re- 
sulted in war. 

I felt at the time, and have felt ever since, that it was owing to 
the perpetual exchange of views which took place day after day be- 
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tween the delegates outside the conference, and consequently, infor- 
mally, and to the agreeable and intimate personal relations which 
could hardly fail to be established between a number of men of the 
world meeting all day long for three months, that all friction at the 
formal sessions was avoided, in spite of an amount of tension in the 
atmosphere prevalent almost to the end, and very difficult to realize 
by anyone who was not present; a tension which was vigorously main- 
tained by certain organs of the European press (there were over fifty 
newspaper correspondents all the time at Algeciras, but they were not 
admitted to the sessions of the conference), and which tension an 
injudicious word on the part of any delegate, or an unfortunate turn 
to any discussion in the conference, might have caused to burst into a 
flame, the.consequences whereof would have been disastrous. From all 
of which it will be seen that there was comparatively little regular 
organization at the Algeciras Conference, owing partly to its excep- 
tional nature, and partly to the fact that it was a small political con- 
ference. 

It was practically under the control of the representatives of the 
great Powers who were all ambassadors or ministers of foreign af- 
fairs, past or present, and of which Powers I may say that the United 
States was the only one absolutely independent of and unaffiliated with 
any other. That is not a system, however, which I should commend 
for the organization of a great international conference; but the cir- 
cumstances were exceptional at Algeciras, and the questions at issue 
of an exceedingly delicate nature. 

I now come to the Pan-American Conference which was held at 
Buenos Aires during the months of July and August, 1910, and which 
is perhaps the best, as it is the most recent example of international 
conference organization which I have met with. 

Twenty of the twenty-one American republics were represented 
there by fifty-seven delegates, of which the United States and the Ar- 
gentine Republic sent eight each, Brazil six, Chile five and the other 
countries from four to one delegate. 

The Chief Justice of the Argentine Republic, being also the senior 
Argentine delegate, was elected president at the opening session of 
the conference, the organization of which was in the hands of the 
government of that country, whose minister to the United States at 
that time was appointed secretary-general. Under his orders were 
the other secretaries, the interpreters, messengers and other employes 
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of the conference, the preparation of the minutes, of the order of the 
day for each session, and all the manifold details pertaining to the 
duties of the secretariat of a great international conference. There 
were fourteen plenary sessions of the conference, held for the most 
part to confirm the work performed by the committees which were con- 
stantly in session, and of which there were fourteen, whereof the 
membership varied from five to twenty, the latter representing one 
member from each delegation. Each of the committees elected its 
own chairman, the members of which were nominated by the presi- 
dent and voted upon by the conference. Several of the committees 
conferred that honor with unanimity upon the delegate of our country, 
but we had previously decided not to accept the chairmanship of any 
committee, and declined them all save in one instance, for which there 
were special reasons, as we thought it very desirable that the chair- 
manships of the committees should be in the hands of representatives 
of the other, and as far as possible, the smaller countries, in order 
to obviate any semblance of control of the conference on the part of 
the United States or of other important American Powers. 

There were four official languages, those of the various American 
republics—English, Spanish, Portuguese and French. The minutes of 
the meetings of the conference and the other official documents con- 
nected therewith appeared in those four languages, it being the cus- 
tom at Pan-American conferences for the language of his own country 
to be used by each delegate in speaking or in making communications 
in writing. Of course, all this required a great deal of organization, 
and while I would not go so far as to say that no improvements can 
be made at future Pan-American or other conferences upon the de- 
tails of that organization, everything certainly worked harmoniously, 
as will be shown from the following quotation from the report of our 
delegation to the Secretary of State: 


There can be no doubt, moreover, that quite apart from the actual 
work accomplished, the constant intercourse and exchange of views 
in friendly conversation, during a period of nearly two months be- 
tween representative men from all parts of America, in an atmosphere 
of harmony such as has been so marked a feature of this conference, 
cannot fail to react upon and to draw closer the relation between the 
countries represented. 


A program had been prepared some time previous to the as- 
embling of the conference by the Pan-American Union at Washing- 
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ton, and it would be difficult to exaggerate the importance and useful- 
ness of such a program in checking tendencies to raise irrelevant 
issues, whereby the scope of the discussions might have been materially 
extended, and friction perhaps not altogether avoided. 

All of the subjects upon the program were fully gone into and 
satisfactorily dealt with by the committees having them in charge, and 
the four conventions and twenty resolutions which were the outcome 
of the conference, were adopted practically as reported from the com- 
mittees which framed them. 

I may add that a great deal of that lavish hospitality which is ‘never 
found wanting in any Latin-American country was forthcoming at 
Buenos Aires, and had its share in the successful issue of the con- 
ference. 

From the brief description which I have endeavored to give to this 
Society of the manner in which four important international confer- 
ences were organized, it will be inferred that there are, according to 
my experience, two requisites of paramount importance for the suc- 
cessful working of such bodies. 

The first is a program carefully thought out by the government 
summoning the conference and prepared after a confidential exchange 
of views relative thereto, through the usual diplomatic channels, with 
the other participating Powers. It is questionable whether the modi- 
fication of that program by the conference should be possible, but 
if so, it should be only by a very large majority of the votes of the 
delegates. The program should lay down clearly the topics with 
which the conference is to deal, but it should not prescribe rules and 
regulations, unless in a very general way, for the organization, which 
had better be left to the delegates after the conference has assembled. 
Otherwise, the latter are not unlikely to modify rules prepared for 
them previously. 

This was the case of Buenos Aires, where the conference, finding 
the arrangements provided by the Pan-American Union inconvenient 
in respect to committees, increased their number at its first plenary 
session from seven to fourteen, and also altered in several instances 
the number of members composing them. 

On the other hand, the list of subjects to be dealt with as laid down 
in the program was rigidly adhered to, and it was found exceed- 
ingly useful on more than one occasion, as a bulwark against the 
introduction of contentions or irrelevant questions. 
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Next in importance to the program, | should say, is the pro- 
vision for an ample number of committees which should not be too 
limited in their membership, as if too large, they can be divided into 
sub-committees. Their number, however, and that of their member- 
ship, as well as other matters of organization, should be left to the 
decision of the conference, and particularly should the election of their 
own chairmen and secretaries, be left to the committees. If the chair- 
men of the committees are appointed by the president of a conference, 
as has sometimes been the case, suspicion is likely to arise of a desire 
on his part to exercise a control over the committees, and through them 
over the conference. A committee of general welfare was found ex- 
ceedingly useful at the Buenos Aires Conference and a committee of 
conciliation for harmonizing different projects presented is very de- 
sirable at any conference. 

An indispensable element in the success of a conference is the 
harmonious pulling together of as many as possible of the delegates, 
and the prevalence of good will and friendship among them, whereby 
they will be led to foregather constantly, and to discuss with each 
other frankly and fully the questions before the conference, many of 
which are not unlikely to be practically settled in that way. 

Long speeches and formal debates at plenary sessions are to be 
deprecated and such sessions should be confined as far as possible 
to the confirmation or rejection of work performed in the committees. 
For that reason, geniality of temperament, fondness for one’s fellow 
creatures and a keen interest in human nature are, if I may venture 
to express an opinion on that point, more desirable characteristics 
than the gift of oratory, for delegates to a great international confer- 
ence. 


Mr. Cottier. May I take just a moment, please? 


The CHAIRMAN. Yes. 

Mr. Cottier. At the conclusion of the paper prepared by Mr. 
Straus, and read vesterday by Dr. Scott, Mr. Wheeler craved your 
indulgence to speak a few words with regard to the author of that 
paper, and now I would like to make just a few remarks with regard 
to the author of the paper just read, who is constructively absent. 

As American Minister to Spain at that time, I know a good deal 
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about the conference at Algeciras, to which Ambassador White re- 
ferred, and I am very happy to tell you that he was not the self- 
constituted but the naturally constituted mediator of that situation. 
and the influence of the American delegation at that time was very 
potent ; and I do not have any hesitancy in saying that had it not been 
for his tactful work in smoothing away the difficulties, for his enthu- 
siasm that broke the deadlock and made the difficult easy of accom- 
plishment, and that which seemed impossible susceptible of realization. 
there might have been very serious international consequences; and 
it was Ambassador White’s enthusiasm, tact and perseverance that 
kept them from going into a state of collapse, and enabled that con- 
ference to proceed to the realization of its hopes. 


The CHAIRMAN. I am sure we all thank the former Minister to 
Spain for telling us what we all feel must have been the case, that 
Ambassador White’s services were indeed valuable on that occasion. 


Mr. lon. There is only one point in the paper of Ambassador 
White to which I would draw the attention of the Society. The 
United States made a departure in taking part in that conference, 
which I think was the first political conference in which this country 
participated which interested Europe. If the United States can take 
an interest in a conference as to Morocco, why not take part in a 
conference about Turkey or any other country in Europe? The 
United States had commercial interests in Morocco, but no political 
interests. It has even greater commercial interests in Turkey. There- 
fore, as a matter which should be considered for the future, may it 
not be queried whether it is in the interest of this country that it 
should take part in conferences which have an entirely political char- 
acter? 


Mr. Myers. May I be permitted to interrupt the proceedings to 
reply to Prof. Ion. 

The professor called attention to the fact that we took part in the 
Morocco Conference, and he seemed to think that that was a de- 
parture from previous policy. I have just been over the proceedings 
of the Morocco Conference, and I do not think it was a departure. 
It so happened that in 1880 there was signed at Madrid a convention, 
exclusively concerning commercial matters, which dealt with the ques- 
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tion of Morocco, and which was participated in by the diplomatic rep- 
resentatives accredited to Morocco, of which the United States was 
one. I believe we took part in that conference from a feeling of 
good will; and when the Algeciras Conference came on, our participa- 
tion there was of no will'of our own. It was simply through the 
historical circumstance that we had signed the 1880 convention, that 
we were among the signatories of the one in 1906. Our delegates not 
only signed it ad referendum, but with a very clear statement in the 
conference that we would not take any part in the administration of 
Morocco, and so far has that been true that when the question of the 
State Bank of Morocco came up, which was one of the subjects dealt 
with a few years later, I believe the United States, alone of all the 
signatories to the Algeciras Convention, refrained from taking any 
part, or rather, any stock in that bank. So our relations with Morocco 
remain entirely friendly, and our action in 1906 was rather from a 
spirit of good will in solving the Moroccan commercial problem than 
from any intention of entangling ourselves in European affairs. 


BUSINESS OF THE SOCIETY. 


Mr. Scorr. Mr. Chairman | will ask you to pass to the reports of 
the gentlemen concerning the business of the Society. 


The CuarrMAN. The Chair then will call for the report of the 
Committee on Nominations. 


Admiral Stockton. I have the honor to report the following nom- 
inations for officers of the American Society of International Law, 


for the coming year: 


Honorary President, 
Hon. William H. Taft. 


President, 
Hon. Elihu Root, 
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Vice-Presidents, 


Chief Justice White, Hon. John W. Griggs, 
Justice William R. Day, Hon. William W. Morrow, 
Hon. P. C. Knox, Hon. Richard Olney, 

Mr. Andrew Carnegie, ‘Hon. Horace Porter, 

Hon. Joseph H. Choate, Hon. Oscar S. Straus, 
Hon. John W. Foster, Hon. Shelby M. Cullom, 
Hon. George Gray, Hon. Jacob M. Dickinson, 


Hon. James B. Angell. 


Members of the Executive Council to serve until 1915: 
Chandler P. Anderson, Esq., District of Columbia. 
Charles Henry Butler, Esq., District of Columbia. 
Prof. George W. Kirchwey, New York. 
Robert Lansing, Esq., New York. 
Prof. John Bassett Moore, New York. 
Jackson H. Ralston, Esq., District of Columbia. 
James Brown Scott, Esq., District of Columbia. 
Prof. George G. Wilson, Rhode Island. 


The CHarRMAN. The nominations are now before the Society. 
Are they seconded, or what action do you wish to take? 


Mr. WHEELER. I move that the Secretary be instructed to cast one 
ballot for the nominations. 

(The motion was thereupon duly seconded, put and unanimously 
carried. ) 


Mr. Scorr. The Secretary reports that he has cast the ballot, with 
the result that the gentlemen mentioned have been elected to the 
respective offices. 


The CHAIRMAN. The next is the report of the Committee for 
Selection of Honorary Members. 


Mr. Georce G. Witson. Mr. Chairman, at the meeting of the 
Executive Council vesterday it was suggested that the report which 
the Committee for Selection of Honorary Members made last year 
should be repeated, and therefore I read this portion of the com- 
mittee’s report of last year. 
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The committee, in the first place, considered questions of policy in 
connection with the nomination of an honorary member for this year, 
and possibly for succeeding years. A large number of nominations, 
which varied greatly in character, have come to the committee. The 
committee, after careful consideration, came to the conclusion that it 
would be advisable for a society of international law to confer this 
honor particularly upon persons who have been distinguished in the 
work of international law proper, that is, who have made contributions 
to the science or the history of international law, rather than to per- 
sons who have achieved, perhaps, diplomatic distinction. The reason- 
ing by which the committee reached this conclusion was that those 
persons who in public life have achieved diplomatic distinction, get 
their reward in public service and public recognition, while persons 
who work and do most valuable service in the line of scientific work 
frequently receive little or no recognition, and if this Society could be 
distinctly a means of recognizing the contributions of such men as 
those, it is felt that the position of honorary membership would be 
greatly enhanced and the dignity of the Society would likewise be very 
greatly enhanced. Fortunately, we already have as our honorary mem- 
bers men of just that type—Asser, Holland, Lammasch and Renault— 
men who have made contributions to international law and, regardless 
of hire, have often done great public service 


Your committee proposes the name of John Westlake, K. C., 
LL. D., Edinburgh, D. C. L., Oxford, Whewell Professor of Inter- 
national Law, Cambridge University, 1888-1908, formerly member 
of the Permanent Court of Arbitration, author, adviser of the British 
Government, past president of the Institute of Intérnational Law, 
in his 84th year the dean of international lawyers. 

I have the honor to make that nomination. 

(The nomination was duly seconded, put, and the said nominee 
duly elected to honorary membership. ) 


Admiral Stockton. I have the following resolution to present to 
the Society: 


Resolved, That in view of the great loss of lives, representing 
many nationalities, attending the sinking of the transatlantic 
steamer “Titanic,” it is in the opinion of the American Society 
of International Law highly desirable that an international con- 
ference be convened for the formulating of such regulations a» 
may diminish the likelihood of such disasters. 

Resolved, further, That the President of this Society be and 
hereby is requested to take such action as he may deem proper 
to bring to the attention of the Government of the United States 
the opinion of this Society as to the great desirability of such an 
international conference and of the adoption by the United States 
of such rules as may be formed to increase the safety of travel 
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by sea and for the avoidance of the repetition of such tragedies 
as the one just happened. 


(The resolution was unanimously adopted.) 


Mr. Scott. On behalf of the Conimittee on Codification, I desire 
to report that, inasmuch as the entire meeting of the Society has been 
devoted to the Third Hague Conference, its program, the organiza- 
tion and procedure, the committee presents no report, but asks that it 
be continued, with leave to report at the next annual meeting of the 
Society. 


The CHAIRMAN. The members of the Society have heard the 
motion of Mr. Scott, that the Committee on Codification be continued 
with leave to report at the next annual meeting of the Society. 


Mr. Hunt. I beg to propose that Mr. Jerome Internoscia, of 
Montreal, be made a member of that committee, at least a consulting 
member. 


Mr. Scotr. Mr. Chairman, I move that the proposal of Mr. Hunt 
be referred to the President of the Society, who is ex-officio chair- 
man of the Committee, for such action as the Committee may care 
to take, without any recommendation whatever from the members of 
the Society. 


The CHaiRMAN. You have heard the suggestion by Mr. Hunt, 
and the motion by Mr. Scott that that suggestion be referred to the 
President of the Society, who is ex-officio a member of the Com- 
mittee on Codification, with power in the Committee to take such 
action as shall to them seem expedient and proper. 


A Voice. The motion of Mr. Scott, as I understand it, is not yet 
before us to vote upon, that this committee be continued to report at 
the next annual meeting. I do not know whether Mr. Hunt’s motion 
is an amendment to Mr. Scott’s. 


The CHaiRMAN. The chair acted upon the assumption that the 
motion of Mr. Scott was suspended while the suggestion of Mr. Hunt 
was being acted upon. 
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A Voice. | second the motion made by Mr. Scott. 
(‘The motion was thereupon put and unanimously carried.) 


, The CiuaArRMAN. Now, we come to the consideration of the first 
motion of Mr. Scott that the Committee on Codification be continued 
with leave to report at the next annual meeting. 

(The motion was thereupon duly seconded, put and unanimously 
carried. ) 


The CHAIRMAN. I am informed that a meeting of the Executive 
Council is called for two o’clock, at No. 2 Jackson Place. A motion 
to adjourn is now in order. 

(Thereupon a motion to adjourn was duly made, seconded and 
carried. ) 

(Whereupon at 12:50 p. m., on the 27th day of April, 1912, the 
meeting adjourned. ) 








MINUTES OF THE MEETING OF THE EXECUTIVE 
COUNCIL. 


Saturpay, Aprit 27, 1912, ar 4:20 o’cLock p. M. 


The Executive Council met in the Board Room of the Carnegie 
Endowment for International Peace, No. 2 Jackson Place, Washing- 
ton, D. C., Saturday, April 27, 1912 at 4:20 o’clock p. m. 

Present : 

Mr. Charles Henry Butler, Mr. Robert Lansing, 

Hon. John W. Foster, Mr. Jackson;H. Ralston, 

Hon. George Gray, Mr. James Brown Scott, 

Prof. Charles Noble Gregory, Mr. Alpheus H. Snow, 

Prof. George G. Wilson. 


The Chairman, Hon. John W. Foster, was re-elected. 

The election of the Recording Secretary, the Corresponding Sec- 
retary, the Treasurer,-and the Assistant to the Secretaries and Treas- 
urer was the next order of business, and the following gentlemen were 
re-elected : 

Recording Secretary — James Brown Scott. 

Corresponding Secretary — Charles Henry Butler. 

Treasurer — Chandler P. Anderson. 

Assistant to the Secretaries and the Treasurer — George A. Finch. 


The following gentlemen were then re-elected to serve on the 
Executive Committee: 


Hon. Elihu Root, Mr. Robert Lansing, 

Hon. George Gray, Prof. John Bassett Moore, 

Prof. George W. Kirchwey, Prof. George G. Wilson, 
Hon. Oscar S. Straus. 


Upon motion, duly made and seconded, the following committees 
were re-elected : 
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Standing Committee for Selection of Honorary Members: 
Prof. George G. Wilson, Chairman. 
Jackson H. Ralston, Esq. Prof. Theodore S. Woolsey. 


Standing Committee on ‘Increase of Membership: 
Mr. James Brown Scott, Chairman. 
Mr. Charles Cheney Hyde, Prof. Jesse S. Reeves, 
Prof. John H. Latané, Prof. Theodore S. Woolsey. 


Committee on Publication of the Proceedings of the Sixth Annual 
Meeting : 


Mr. George A. Finch, Mr. Otis T. Cartwright. 


After discussion, and upon motion duly made and seconded, the 
Committee on the Seventh Annual Meeting was increased two over 
the previous committee, making the committee number seven, and the 
following gentlemen elected: 


Mr. james Brown Scott, Chairman. 
Mr. Clement L. Bouvé, Mr. Robert Lansing, 
Prof. Charles Noble Gregory, Mr. Alpheus H. Snow, 
Prof. Charles Cheney Hyde, Prof. George G. Wilson. 


The Board of Editors of the American Journal of International 
Law was then re-elected as follows: 

Mr. James Brown Scott, Editor-in-Chief. 
Mr. Chandler P. Anderson, Prof. George W. Kirchwey, 
Prof. Charles Noble Gregory, Mr. Robert Lansing, 
Prof. Amos S. Hershey, Prof. John Bassett Moore, 
Prof. Charles Cheney Hyde, Prof. George G. Wilson, 

Prof. Theodore S. Woolsey. 
Mr. George A. Finch, Business Manager. 


General Foster, as Chairman of the Executive Committee, reported 
that that committee had, at a meeting held on April 6, 1912, author- 
ized the issuance of a Spanish edition of the American Journal of In- 
ternational Law and the Annual Proceedings of the Society under an 
arrangement with the Carnegie Endowment for International Peace, 
and the Council, after full consideration and discussion of the 
project— 








196 


Resolved, That the action of the Executive Committee 
in arranging for the publication of a Spanish edition of the 
American Journal of International Law and the Annual Pro- 
ceedings of the Society, be ratified. 


It was the sense of the Council that an effort should be made to ex- 
tend the circulation of the Spanish edition to Spain and the Philip- 
pine Islands. 


Finally, the Council adopted the following resolution: 


Resolved, That hereafter the standing committees be 
printed on the programs of the annual meetings. 


Whereupon, the Council adjourned, having transacted all the bus?- 
ness before it. 


James Brown Scott, 
Recording Secretary. 
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ANNUAL BANQUET. 
New WILtarp Hotet, 
Saturpay, Aprit 27, 1912, 7.30 o’cLock Pp. M. 


FREDERIC R. Coupert, Toastmaster. My friends of the Society 
of International Law, even on this joyous occasion I am sorry for you 
for several reasons; mainly because my friend, James Brown Scott, 
the modest and almost disembodied spirit who often presides over our 
destinies unknown to us, but for our good, has whispered to me in 
that diplomatic fashion which always characterizes him, that one of 
the speakers being late, he does not know what else to do but to have 
me go on a bit. He is very sorry. He wishes it were otherwise, but 
it is necessary to spar a little for time. (At this point the door 
opened and Senator Henry Cabot Lodge appeared.) I am glad, by 
looking at the door to see that the time will be short. I regret that 
my friend James Brown Scott, although a model of diplomacy, is 
sometimes guilty of impatience. Will you bring the Senator over to 
this table? 

Gentlemen, I am sorry for you for another reason. Your honored 
president, Senator Root, your accustomed toastmaster, was not able 
to be with you tonight, and when I was asked to take his place, I im- 
mediately said no, because. with thé modesty natural to a member of 
the New York Bar, I naturally felt that I could not fill his place. 
However, when pressure was brought to bear upon me, I looked at 
it from a different angle, and I made up my mind that after all the 
majority of us could not fill his place, and that it was always a good 
thing to be with the majority, however much you might prefer to be 
with the minority. 

My friends, these annual reunions are occasions when in the day- 
time we treat of more or less frivolous and flippant matters; but in 
the evening we are accustomed really to look things in the face. Each 
man is supposed to get up on his feet and tell his real name; all those 
outward forms which mask real sentiment are cast aside, and we dis- 
cuss those great bases of actual international law, those real institu- 
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tions which necessarily govern the destinies of nations, but which it 
is not usual to discuss in formal daylight session. Now we all know 
that the Hague tribunal, for instance, has a certain amount of value 
in propagating international law, in cementing the relations between 
nations. We talk of it solemnly and with bated breath at very great 
length. We feel that it is such a great institution that to treat of it 
briefly would savor of frivolity. But I wonder how many of us 
actually realize how far more important an institution in the develop- 
ment of international law is the banquet. I do not wholly share the 
view of the Scotchman who, when asked which of the incidents of 
social life he particularly enjoyed, said he would greatly enjoy the 
dinners if it were “nae for the conversation.” So I feel about the 
banquet. If it were not for the speeches, it would probably be the 
greatest vehicle for international good-will and amity that the in- 
genuity of man has ever invented. Because, after all, if you want to 
propose a peace treaty, if you want to propose a tribunal at The 
Hague, you must do it in the evening, when men, in the Latin phrase, 
“have lived together.” Conviviality means living together. So in 
the evening, when men know each other and express their real senti- 
ments, then it is possible to initiate a movement of value. So that 
we are now performing the most important, the most difficult and the 
most delicate of acts. We are working that important and basic in- 
stitution of international law, the international banquet. 

My friends, we are, as the French say, au complet. All the speak- 
ers have arrived, and I do not find myself in the position in which | 
once was in my native town of Oyster Bay. It is a little village by 
the seaside which I have never before heard ridiculed, but which I 
have heard vituperated, if I may use the phrase, and perhaps not alto- 
gether because I come from there; but however that may be, on one 
occasion last fall, when there was a matter of merely local concern, 
for it only related to the State and not to the nation or the internation. 
I was asked to preside at a meeting at which our candidate for Con- 
gress, Mr. Littleton, was to speak. True to my habit I arrived punctu- 
ally at 8 o'clock in the evening, and saw no one on the platform, and 
a large audience in waiting. I said to the local statesman in charge 
into whose hands such overwhelming matters were delegated, “Where 
is Mr. Littleton, the speaker of the evening?” “Why,” he said, “he 
arrives on the train that reaches here at a quarter before ten o’clock “ 
I said, “Why, man, it is only eight o’clock. What are we going to 
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do?” He said, “Why, aren’t you going to speak?’ Embarrassed as 
I was, I had the honor of the Bar and of the Society of International 
Law at stake, and I could not beat a hasty retreat. It was a bad night 
outside. It was raining hard, and I began. I made four or five ex- 
cellent speeches, on all sides of all topics, and finally, at a quarter 
before ten, Mr. L.ittleton arrived to make the speech of the evening. 
Naturally, as I walked out, feeling rather self-complacent at the 
result, and cheerful that it was all over, seeking that solace of praise 
that we all like to have after the exertion of oratory, I said to the 
local statesman in charge, “Well, we have a very nice audience at 
Oyster Bay, very much interested in public affairs. Not a man left 
the hall.”” He said, “Yes, perfectly true. Oh, how it did rain out- 
side.” 

Since then I have had a certain amount of embarrassment in filling 
in time. 

The Senate. of the United States is, I believe, a very useful insti- 
tution. I say I believe it, because I do not know how far it is gen- 
erally recognized. 


Judge Gray. They admit it. 


The ToastMasTeR. Some of them admit it. However that may 
be, I believe it has certain important functions to perform under the 
Constitution, and I would not say on oath that it did not at times 
perform some of them. ‘As to the quality of the performance, I am 
not a competent judge, for I am merely a member of the Bar, and 
not a member of the United States Senate, and of course that body 
could only be adequately judged by one of its own members. I take 
it that it is a great body of men from the standpoint of international 
law, that it fashions international law very largely, some might say, 
by negation. After all, action by negation may be in the end and in 
the long run valuable action. It may be a useful thing to put the 
brake upon our ardor. It may be a useful thing to prevent the United 
States from settling international difficulties through mere lawyers 
and having a resort to that more summary and expeditious method 
more consistent with brass buttons. As to that I can not say. 

Then I know that the Senate has other very important functions. 
Its most important function,.as I understand it, is to see that none 
of its constitutional power is delegated to anybody else: and when 
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the Supreme Court of the United States makes the precedent! that a 
body of non-senatorial experts may test the teas coming into the port, 
to see that they are of the proper quality, that this is not a delegation 
of the Senate’s power under the Constitution, and that it is not 
necessary for the whole senatorial body at five o’clock assembled to 
test the various grades of tea, I then think it is quite possible that 
the brake ought to be put on, and that the Senate ought to be vigi- 
lant lest it go too far in the direction of the delegation of its power. 

We are very fortunate in having here tonight as our first speaker 
one of our great thinkers and historians. I remember when I was 
quite a youth my father said to me, “If you want really to know any- 
thing about Washington, read Senator Lodge’s life of him.” I do not 
know how far I have profited by that advice, but I have tried to read 
everything that the Senator writes and says, and I manage to do it 
to some extent, although my time is limited. 

It is a great pleasure for me, gentlemen, not to present, for that 
would be absurd, to this audience, but to announce that Senator Lodge 
is here present, and that for a few moments, by consent of the Hon- 
orable James Brown Scott, I yield him the floor. 


REMARKS OF SENATOR HENRY CaAsot LODGE. 


Senator Lopcr. I am glad, Mr. Toastmaster, that you have softened 
your remarks concerning the Senate by very judicious remarks about 
an individual Senator, for which I am much indebted. 

I was told by Mr. Scott, although you, Mr. Toastmaster, seem to 
have omitted to mention it, that I was to speak on arbitration, and I 
suppose Mr. Scott is the authority. 


The ToastMasTeR. We all bow to him. He does not always con- 
fide in us. 


Senator Lopcr. At all events, that is the subject which has been 
most lately in the minds of the Senate su far as international affairs 
are concerned, and upon which it has been exercising those powers 
which some of our earlier statesmen were wise enough to confer upon 
the Senate, although it is sometimes forgotten that the Senate 
possesses them. 


\Buttfield v. Stranahan,. 192 U. S., 470. 
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What I wished to say in regard to arbitration, and it shall be very 
brief, was born of the experience which we have been having with 
these last treaties. 1 have been very much struck, in the somewhat 
widespread public discussion caused by these treaties, at what seemed 
to me a lack of thorough understanding of the comparative values 
of different public acts and public policies for the promotion of 
peace. For example, to illustrate my meaning, take the treaty which 
has recently been made for the settlement of pecuniary claims with 
Great Britain. That is a most useful and excellent piece of work, in- 
volving great care and great patience and a good deal of toil, and it 
is in its degree advantageous to the cause of peacc, because the settle- 
ment of any international differences, great or small, by means of 
arbitration, is an advancement of the cause of peace. But the settle- 
ment of pecuniary claims with Great Britain in that way is not such 
a substantive aid to the cause of peace—because it is not to be sup- 
posed in this age and generation that they would ever be settled in 
any other way—as, for example, was the settlement of the Newfound- 
land Fisheries question, which had been the subject of controversy 
from the time of the Treaty of Utrecht, some two centuries ago; nor 
was it as important as the settlement of the Alaskan boundary under 
President Roosevelt, for that was a question which contained the 
germs of serious conflict and a possible resort to war. Nor was it 
again as important to the cause of peace as the settlement of the 
Venezuelan question under President Cleveland, which removed a 
very dangerous question from the relations of two great nations. 
Therefore it is well, in considering what really makes for peace, to 
remember the comparative values of what is done by any single act 
or accomplished by any given treaty. 

The first and most important element in the maintenance of the 
world’s peace is the character of the men who are charged with the 
conduct of the public affairs of the various nations, the men in whose 
hands lie the issues of war or peace. That those men should be en- 
lightened men, anxious to avoid war, strong in their policies and far- 
seeing in their outlook, is of the utmost consequence, and upon them, 
whoever they may be, in any country, rests in the last resort the peace 
of the world. Now to these men, charged with the conduct of 
national affairs, certain qualities are necessary for the maintenance and 
the advancement of peace, and I will try to state these attributes in 
their order. 
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First and most important toward the maintenance of peace be- 
tween nations is it that the men charged with the conduct of national 
affairs should have the foresight to perceive when a danger is likely 
to come, should have the prescience of a serious difference, and should 
never permit it to arise, never allow it to be developed, should pre- 
vent if possible the creation of any situation which would breed dif- 
ferences. Let me illustrate what I mean by reference to a doctrine 
of the United States, not a doctrine of international law, but a great 
policy declared by the United States for its own safety and pro- 
tection. I mean the Monroe Doctrine, which I regard as the bulwark 
of the peace and safety of the United States. I believe that policy 
has done more to keep us at peace with all the world, and to keep the 
world at peace with us, than any other policy that has ever been laid 
down. I have often heard it said that the American people do not 
understand the Monroe Doctrine. I think they understand it ex- 
tremely well. They may not know the details of it, they may not ever 
have read the message in which it was enunciated. They may be 
unable to explain it, but they know, by a strong popular instinct, if 
in no other way, that the Monroe Doctrine means that in the Ameri- 
can hemisphere no great military Power, whether occidental or 
oriental, shall ever be established. To the American statesmen 
charged with the conduct of our foreign affairs it is important that 
no question involving the Monroe Doctrine should ever arise. We do 
not want it ever to happen, if we can avoid it, that any situation 
should be created here from which it would be in the slightest degree 
difficult or embarrassing, not to say humiliating, for any friendly 
nation to withdraw. It is the foresight to be exercised in such cases 
as this—and there are many others arising among all nations—which 
will do most, in my judgment, to maintain the peace of the world. 

The next thing which is important to the men charged with the con- 
duct of foreign relations, if a difference actually arises, is to settle it if 
possible by diplomatic negotiations. If it cannot be settled in that 
way, then we must resort to arbitration, and every effort should be 
made to bring about arbitration for the settlement of all questions. 
This brings me to the point where Senate action begins and where 
those charged with the conduct of government require the assistance 
of the ratifying and confirming authorities. You, Mr. Toastmaster, 
have made in this connection some references to the Senate of the 
United States. Thinking that perhaps there might be some such 
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allusions made, I ventured to bring with me a brief list of what the 
action of the Senate has been upon this matter of arbitration, in order 
to define its position upon this great subject. 

The first agreement for the settlement of an outstanding inter- 
national difference by reference to an impartial tribunal was made in 
the Jay Treaty of 1794 with Great Britain, and the second in the 
Pinckney Treaty of 1795 with Spain, and both treaties were ratified 
by the Senate of the United States. Since that time we have made in 
all, with different countries, eighty-four treaties providing for the 
special or general arbitration of international differences. I have a 
list of them here, but I will not read it. The Senate has ratified 
eighty-three of these arbitration treaties, and rejected one, the treaty 
of arbitration with England, made by Mr. Olney in 1897. I think 
this indicates at least that the Senate has not been hostile to arbitra- 
tion. The list includes, I ought to say, the ten treaties negotiated by 
Mr. Hay and submitted by President Roosevelt in December, 1904, 
which the Senate amended by putting the word “treaty” in the place 
of the word “agreement.’’ Owing to this amendment the treaties were 
never submitted for final ratification to the countries with which they 
had been negotiated. 

No doubt everyone here is familiar with the further fact, but I 
may as well recall it, that in 1890 the Senate passed the following 
resolution. 


Resolved, by the Senate, the House of Representatives concurring, 
That the President be and he is hereby requested to invite, from time 
to time, as fit occasions may arise, negotiations with any government 
with which the United States has or may have diplomatic relations, 
to the end that any differences or disputes arising between the two 
governments which cannot be adjusted by diplomatic agency, may be 
referred to arbitration and be peaceably adjusted by such means. 


That policy was laid down by the Senate in 1890, and I think it is 
only fair to say that they have adhered to it ever since. 

Now those eighty-three treaties of arbitration were all, in their 
varying degrees, substantive acts making for the peace of the world. 
They replaced, for the old time arbitrament of the sword, the arbitra- 
ment of a tribunal; and every treaty of arbitration which actually 
settles an outstanding difference is far more important than any 
treaty which merely promises to arbitrate questions in the future. 
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The treaty of arbitration, when the arbitration has been carried 
through and the case settled, is a real advance. I do not underrate 
the value of what are known as general arbitration treaties, which 
are promises to arbitrate questions in the future. But it is always 
dangerous to make promises to do something in the future as to an 
unknown question arising under unknown conditions which no man 
can foresee. A general treaty of arbitration is of value, because it 
promotes the habit among nations of looking to arbitration for the 
settlement of international differences; but that is the limit of its 
usefulness. The real service is in the arbitration itself, and the gen- 
eral promise contains perils which the actual treaty bringing the ques- 
tion to a tribunal does not contain, because the actual treaty of arbitra- 
tion deals with a specific and known question. The issue is made up, 
the forms of the questions are agreed to. All is set forth in that 
treaty. You know exactly what you are doing. When you are con- 
sidering a general treaty of arbitration, making promises as to the 
future, you do not know, and no man can tell what you are to deal 
with when the unknown questions arise. Therefore, all general arbi- 
tration treaties must be regarded with the utmost possible care. 
Nothing could be more unfortunate for the cause of peace and arbi- 
tration than to have a general arbitration treaty agreed to which, 
when the time came, either party to the treaty, no matter for what 
reason, should reject or decline to obey. We should under no cir- 
cumstances put our names to any promise of arbitration in the future 
which we do not mean to carry out absolutely, in letter and in spirit. 
Neither the cause of peace nor any other great cause can be pro- 
moted except by a rigid adherence to the terms of the agreement made 
between the nations. 

Now there are certain questions which in my judgment, and in the 
judgment of many people wiser than I, are not of such a nature that 
any nation could or would agree beforehand to arbitrate them if they 
were raised. Therefore such questions must be eliminated. There 
must be some room left the nations signing the treaty for discretion 
and discrimination. It is on that point, as to what questions shall be 
eliminated and what questions’ shall be included, that the difficulty 
about all general arbitration treaties has arisen. 

That was the case with the ten treaties made by Mr. Hay, because 
it was believed that under the terms of those treaties the special arbi- 
tration agreements would not be submitted to the treaty-making 
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authority of the Constitution. In these later treaties which have been 
so recently under consideration there was one clause which I need not 
go into here, but which, it was thought, would involve the United 
States in a promise to arbitrate certain questions, if the high com- 
mission declared them to be arbitrable, which the nation would never 
consent to arbitrate if it was brought to the point. The mere fact 
that this view was widely held was enough, for there is no use in 
attempting to make nations arbitrate questions which they are un- 
willing to arbitrate. You can deal with such differences much better 
outside of a general promise. That most important treaty to which | 
referred, the one under which we settled the question of the 
Newfoundland fisheries, was not settled in accord with the general 
arbitration treaty now existing between this country and Great Britain. 
It could have been excluded under the terms of that treaty if they 
had been rigidly applied. It was settled by the statesmen of the two 
nations, because they believed the time had come to settle it, and that 
it could be settled, and it was settled, and the general promise of 
arbitration had nothing to do with it. I believe those great questions 
can always be settled in that way much better than by trying to force 
one party or the other under claim of a promise. 

It is also to be remembered that these two treaties, with England 
and France, represented treaties with all other friendly nations in the 
same terms. As I said in the Senate, and I repeat it here, war be- 
tween the United States on the one side and either Great Britain or 
France on the other is inconceivable; but there may be, with other 
nations, possible questions which could not be settled as we should 
settle similar questions with Great Britain or France, and that is 
another reason for care. 

I am not going to enter into the constitutional question of the dele- 
gation of power, which is not to me the important question involved, 
but I wish to say this in closing, in regard to the Senate, which is 
under the Constitution charged with our foreign relations, because 
the States reserved to the body which represented the States a con- 
trolling share in the treaty-making power. 

I desire to say this of the Senate, in justice to that body. People 
who imagine that the Senate or the House of Representatives are 
anxious to bring on war, or that they are looking at these questions 
with the view that there may be war, make a great mistake. The 
Senate and the House, under the Constitution, are invested with the 








206 


war power, and there is no body of American citizens who are so 
averse to the use of that power as the men who are charged with it. 
On them rests the terrible responsibility if war comes, and I can 
assure those who imagine perhaps that the Senate or the House is 
likely to do anything to promote war, that they are the very last men 
who would do anything in that direction. I am sure the Chairman 
of the Committee on Foreign Affairs of the House (Mr. Sulzer), 
who is sitting on my left, will agree with me in that proposition, that 
there is nobody more averse to doing anything that will bring on war 
between this nation and any other nation with whom we are at peace, 
than those in the House and Senate who are charged for the time 
being with the conduct of our foreign relations. 


The Toastmaster. Gentlemen, if I should say, expressing the feel- 
ings of all, that we were edified and delighted with what the Senator 
has said to you, it would scarcely be complimentary to any of you, 
because if we were not edified and instructed, as well as delighted, we 
should certainly not belong to this organization. Therefore in saying 
that I am not paying you any particular tribute. Now if I did not 
mention the fact that the Senator was going to speak about arbitra- 
tion, it was because I rather hoped he would not. That is to say, I 
wanted to hear him speak about anything or everything, because I 
have read his speeches for many years with such intense delight that 
it was a great pleasure to me to hear him in the flesh. But if I 
dreaded hearing him on arbitration, I will take you into my confidence 
and tell you why. It is not because I feared his arguments to be un- 
answerable, as some of them always are. I have heard arguments 
against the peace treaties before. I heard another kind of argument 
in New York at Carnegie Hall recently, and I must admit that, diffi- 
cult as the Senator’s arguments are to answer, those at Carnegie Hall 
were still more impossible. But that was not the reason of my prefer- 
ence for another subject. It was because I had the pleasure a few 
days ago, somewhat late I will admit, owing to my professional en- 
gagements, to read a very instructive and able speech delivered by the 
Honorable Senator on arbitration, in which he quoted a New York 
lawyer whom he called distinguished, and therefore I did not suppose 
it was at all personal until I came to read the quotation, and found 
that he had used the epithet “distinguished” in a Pickwickian sense. 
After citing this lawyer, he explained that this was an instance of 
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the carelessness with which subjects were treated, even by professional 
men who were supposed to have a rudimentary knowledge of history. 
The quotation that this unfortunate but nevertheless distinguished 
man had made was that “our relations with France had always been 
friendly.” Possibly it was a bit of kindly sentimentality, prompted 
perhaps in part by the fact that among the audience were distinguished 
natives of that great land. Therefore the statement may have been 
in part tinctured with that gallant politeness which is not in any way 
incompatible with international law. After all the so-called dis- 
tinguished speaker was not a trained historian, and it was unneces- 
sary for him to ransack the archives of the State Department to find 
that in long-forgotten times there may have been little differences be- 
tween those who ill represented the great, throbbing, sympathetic 
hearts of both these sympathetic peoples; the Senator's criticism 
seemed to me like saying of a couple who had lived together for per- 
haps half a century in what they had supposed to be peace and amity 
that after all in their early youth they occasionally got into little tiffs. 
However, I do not know that I ought to extenuate any further the 
sayings of the distinguished lawyer, because nobody will recognize 
him by the description that is found in the speech of the learned 
Senator. 

The judiciary is still an institution of considerable importance, 
though, like the clavicle in the cat, it is rapidly tending to become 
rudimentary. However, at times it still may have a certain vigor, 
and therefore it is not yet wholly improper to ask the judiciary 
whether under any circumstances, at any time, it is proper that it 
should say anything for itself; so that when we have with us one of 
the most splendid exponents of the bench, it is fair that we should 
make him speak. 

During the French Revolution some of those gentlemen who be- 
lieved in short cut methods for attaining the ideal, thought that the 
bench and the bar might be dispensed with by the liberal use of the 
guillotine, and a very serious young member proposed that the bar 
and the bench be decapitated. More moderate, reactionary and con- 
servative counsels prevailed, and it was decided that the bar should 
simply be disfranchised, put out of their functions, and relegated to 
the business of ordinary citizens. Consequently the usual legal con- 
troversies which dragged out in long litigations were relegated to 
settlement in the streets. However after a time, in some way or 
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other, by reason of some inherent curse in human nature, the bench 
and the bar both got back to work again, and were very vigorously 
doing business at the old shop, even under Napoleon. 

Now, gentlemen, we have here, as I have intimated, a judge whose 
decisions may possibly at times have been “recalled” on consideration 
by the Supreme Court of the United States. I myself only know of 
one such instance, and on recalling it to my friend, the judge, he re- 
minds me that in that particular instance there was a dissenter; and 
while he is not sure of the dissenter’s name, he thinks that without 
an undue amount of ransacking his memory, it was Gray. And there- 
fore I will call upon that honorable gentleman, whom we all know, 
and whom we all love, who has stood so splendidly by this institution 
in aiding it and enlightening it, that loved and most honored jurist, 
Judge Gray. 


REMARKS OF HONORABLE GEORGE GRAY. 


Judge Gray. Mr. Toastmaster, I have sometimes thought that 
when a speaker was introduced by so laudatory a preface as has 
fallen from the lips of the brilliant gentleman who has just taken his 
seat, it may have been intended merely to discount any disappoint- 
ment in the performance that was to follow. 

I am here tonight because I have been interested from the begin- 
ning in this Society, and because I want to congratulate you gentle- 
men of the American Society of International Law upon the growing 
and widespread interest which is everywhere manifested in this 
country in your labors and in what you are doing here, and through 
the pages of the journal which, under the auspices of this Society, 
has come to its fifth year of existence, with increasing usefulness 
and instruction for all who are interested in the maintenance of 
legality in the relations between nations. 

I do not know any instrument or factor in the promotion of the 
great cause of peace through arbitration, so influential and so potent 
as an international law society. If we are to have peace as the normal 
condition, or rather if we are to maintain peace as the normal condi- 
tion among the civilized nations of the world, it must rest upon law; 
it must rest upon those principles which commend themselves to all 
intelligent men as.the very foundation of justice, for justice and law 
are inseparable. It is in vain that we look for world-wide peace 
unless it can be established and maintained upon principles which 
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rest upon that international morality which has come to be called 
international law. Therefore I congratulate you gentlemen, my asso- 
ciate members in this Society, in the work that we are doing and in 
the work which we have undertaken, to diffuse among our fellow- 
countrymen a respect for those foundation principles which in all 
civilized countries must govern the relations of men with men and 
of nations with nations. 

There is one thing that in the society of nations myst not be for- 
gotten, and that is that the society of nations is a democratic society 
in the best sense of that word. It rests upon the foundation upon 
which all true democracy rests, the equality of the members of the 
society. That basis of equality among nations, great or small, will 
keep alive in the breasts of all men who love peace, a principle upon 
which alone permanent peace, a permanent amity, can be maintained. 

I have listened with great interest to what has been said by the 
distinguished Senator who has addressed you in regard to arbitration 
in general and to the arbitration treaties in particular which have 
recently occupied the attention of the Senate, and very justly 
occupied the attention of all the intelligent people of this country. 
I agree with a great deal that he has said. I agree that perhaps 
no more unwise course can be taken than a precipitate launch- 
ing of this government into arbitration treaties that are not well con- 
sidered or for which the time is not ripe; for we all must recognize 
that all the great forward steps in the progress of civilization and of 
humanity have come about after a series of preceding steps which 
were a preparation for the event that was to mark as an epoch the 
time in which they occurred. A certain fullness of time must come 
for all great advances of that kind, and I fully believe that no one 
can be mistaken in believing that that fullness of time has come in 
regard to arbitration treaties. We are not precipitate in imagining 
that we can provide by stipulation, by a national promise, that, what 
we have in the past merely dreamed of, may be crystallized not only 
into a hope but into a realization; when we say that controversies be- 
tween this country and any other country in the civilized world should 
be settled by arbitration rather than by war. Of course the language 
of such treaties should and must be guarded. It will not do to say 
that we can promise that in the future we will settle all imaginable 
difficulties arising between this country and any other country in the 
civilized world by submitting them to arbitration. As the Senator has 
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said, there are questions which reserve themselves, which do not need 
to be reserved in diplomatic language or in the language of a treaty, 
things which separate themselves naturally from the categories of 
justiciable controversies. I believe too, that by binding ourselves in 
an ill-considered treaty, one not carefully prepared in its language, 
not fully thought out as to its consequences, we may do injury. As 
the Senator has said, better leave to the occasion when it arises the 
suggestion and formation of an arbitral court to settle the then present 
controversy, an@ trust to the statesmanship, to the good will, to the 
large intelligence and patriotism of the time for the settlement of such 
a difficulty. To tie ourselves in advance may be an embarrassment. 
It reminds me of the Irishman and his wife who had been engaged 
in a little domestic quarrel, and after exhausting themselves in their 
controversy they sat on each side of the fire to rest. A large 
Newfoundland dog sat between them, with a cat curled up on his 
side. Patrick said, “See, Bridget, how the dog and the cat live in peace 
and harmony.” Bridget took her pipe out of her mouth and said, 
“Yes! Tie them together and see how much harmony there will be.” 
Now we who advocate a general arbitration treaty do not mean to 
tie ourselves in any such embarrassing fashion. When I say “we” I 
include the Senate of the United States, for it has put itself upon 
record in that respect. What we do mean is to say to the world, 
in this fullness of time, in the beginning of the twentieth century, that 
hereafter we can conceive of no controversy that is justiciable, capable 
of being settled by the ordinary principles of law and of justice as 
implanted in the hearts of civilized people, that cannot and should 
not be settled by the peaceful means of arbitration, rather than the 
bloody arbitrament of the sword. 

I do not of course criticize, and I am not capable if I wished to 
criticize, the grounds upon which these late treaties between France 
and England, which were to be the prototype of treaties with the rest 
of the civilized world, were so amended in the Senate as to make a 
great many good and intelligent people believe that the cause of peace 
through arbitration has been set back. I fully sympathized with the 
Senate when in the ten Hay treaties the amendment was proposed 
by that body that the word “treaty” should be substituted for the 
word “agreement,” thus bringing before the Senate for its advice and 
consent every preliminary agreement which stated the grounds and 
the scope of the submission to arbitration. Surely that very wise pro- 























211 


vision of our institutional government by which the Senate was made 
a partner in the exercise of the treaty-making power, was conserved 
as fully as could be desired by the most strenuous advocate, I will 
not say, of the privileges of the Senate, but of the duty of the Senate, 
in the performance of which it is called upon to act upon its own 
responsibility. But if I understand the scope of the treaties that have 
lately occupied the attention of this country and of this Society and 
of intelligent men everywhere, it did seem to me that these various 
things were sufficiently guarded to take those treaties out of the dan- 
gers which have been portrayed by the Senator, the Chairman of the 
Foreign Relations Committee of the Senate. If a treaty is nego- 
tiated by the executive, agreeing to submit to arbitration all contro- 
versies Which are justiciable, surely if the Senate must pass upon the 
preliminary agreements which define the submission and the scope of 
the arbitration, then every wise precaution which the makers of our 
Constitution had set up for guarding this nation against immature 
and ill-conceived submissions is complied with. And if there was 
proposed, as another protection, a commission which was, upon the 
objection of either of the parties that the subject to be arbitrated was 
not justiciable, to interpose its judgment, then the judgment of that 
commission was only another safeguard and it would go to the Senate 
just as it would have gone directly from the executive under the Hay 
treaties, to be considered in the preliminary agreement defining the 
scope and the questions of arbitration. 

I venture to say so much in such a presence and in regard to this 
matter about which we all feel so deeply, and which concerns so much 
the honor, safety and future prosperity‘of the country, with some hesi- 
tation. I have read those treaties. I have tried to put myself in the 
position of those who were criticizing them; and with all due respect 
for that great body, the Senate of the United States, which is invested 
with the power and the duty and the responsibility of considering these 
matters, I still think that they will find a way for us by which an ar- 
bitration treaty that does ‘look to the future and does pledge the faith 
of this great country that controversies which ‘can not be settled 
by diplomatic negotiation, will, if justiciable on the ordinary principles 
of law and equity, be submitted to the arbitrament ‘that is provided 
for in the treaty itself. 

Now there are some other things that have occurred to me in re- 


gard to this matter. If a treaty when made is, under our Constitu- 
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tion, the supreme law of the land, we have of ‘course as a postulate to 
any treaty and to any action by this government or any other, the un- 
derstanding that the award of a tribunal of arbitration ‘must when 
made be rigidly and in good faith conformed to and abided by. There 
can be no recall of such an award. To provide for‘an arbitration, and 
then after the award is made, to submit to any popular vote the ques- 
tion of a possible withdrawal from the consequences ‘of that award, 
would result in an anarchy that would put us back into the barbarism 
of the medizval ages. It is quite impossible therefore to dismiss from 
our consideration the effect of such treaties without considering some- 
what the popular notion that has been bruited in some quarters that 
any law of the land when announced, either by the Supreme Court 
or by the arbitrament of a tribunal provided for ‘under our, law and 
Constitution, can be submitted to any other forum for further review. 
One is quite as impossible as the other. 

I said a while ago that the society of nations was a democratic so- 
ciety. Its analogue is in this country, where we have a democratic 
society,’ where we have the only democratic government that has ever 
approved itself in the long annals of time. No other method has ever 
been devised under heaven‘by which a self-governing people can enjoy 
the blessings of liberty, except by the limitations they themselves. im- 
pose upon the exercise of their own power; and if those limitations 
can be disregarded, if they can be set aside by anything short of the 
institutional means provided by the constitution of that democracy, 
then we have not a democracy, but we have anarchy. That is the only 
outcome that presents itself‘to my vision. 

Our government, as I have said, is a democratic government; and 
in its more than one hundred and twenty-five years of existence it has 
demonstrated the possibility of a people ‘putting themselves under 
wholesome restraint of making democracy really practicable, of mak- 
ing civil liberty an achievement that is to be durable and permanent ; 
and to talk lightly about dismissing, as not worthy of consideration, 
the faithful observance of those limitations, seems to me the very 
height of madness and folly. 

And now, gentlemen, believing as I do that this Society is engaged 
in a great work in the cause of peace, by advocating and introducing 
everywhere to the minds and intelligence of their countrymen the 
idea of legality in national relations, I bid you Godspeed, ‘believing 
that the work before you is one of patriotism and of a true and high 
national spirit. 
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The ToastMaster. Gentlemen, the event has proved that I was an 
excellent prophet. The honorable gentleman who has spoken has cer- 
tainly maintained the best traditions ‘of the independence of the ju- 
diciary by recognizing, by that subtle method known to lawyers as “the 
distinction,” the necessary co-ordination between the great depart- 
ments of the government. He recognizes the value of ‘a judgment, 
and is as enthusiastic for the maintenance of any judgment as we all 
are for judgments in favor of our clients, and I take ‘it he is probably 
right, because the other system would deprive us of clients altogether. 

Gentlemen, we pass into another realm. We are going back for a 
little while to a town called New York. I am glad to say, and New 
York is honored by the fact, that the Chairman of the House Com- 
mittee on Foreign Affairs is a New Yorker. Now there is a House 
Committee on Foreign Affairs. There is not the slightest doubt about 
it, and you have only to read a little history and an occasional news- 
paper to find it out. Its members are of such inordinate modesty, and 
so seldom express themselves save in family gatherings of this kind, 
leaving to the less numerous branch of the national legislature the 
more spectacular portion of foreign affairs, that we are apt some- 
times to ignore the beneficent results of their unerring, infallible and 
strenuous labors. ‘ 

We have in New York a great and unterrified democracy. Some 
of us belong to it and some of us do not; and some of us belong to it 
sometimes; and then again not at all. But however that may be, it 
is usually in the majority. It is composed of a great many elements, 
coming from various races, all of them ultimately to be put into the 
crucible of American citizenship and turned into electors. There is 
no more diplomatic task, there is no task involving a greater knowl- 
edge of international tact and ceremonial than to be able adequately 
to persuade that great, heterogeneous mass of men of all nations that 
you are the person most competent adequately to represent their in- 
terests. Any man who is able to do that in the City of New York 
is worthy of the very highest honors that the national government can 
afford. What other training could more adequately fit a man for the 
difficult, honorable, splendid position as Chairman of the Committee 
of Foreign Affairs of the House of Representatives, that position 
which we in New York and all here are so glad is held by Mr. Sulzer, 
who will now address us. 
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REMARKS OF HONORABLE WILLIAM .SULZER. 


Mr. Sutzer. My friends, I am glad tonight to be in this distin- 
guished company—the international lawyers of America. I must at 
the outset, however, make a confession—and confession, the district 
attorneys say, is good for the State. 

. The truth is I came here tonight to listen to wise men expatiate on 
the intricacies of international law, and not discuss the subject myself. 
I would much rather listen than be heard. When I found I was down 
on the program for a speech and realized that I would have to say 
something, I took courage and consulted my good friend here, Sena- 
tor Fiore, of Italy, and asked him what I should talk about. He 
promptly replied: “If you can be as witty, and as interesting and as 
entertaining as those who have preceded you, I hope you will talk 
about a minute.” Let me say it is no laughing matter to make a good 
speech on international law when ‘you know little about it. 

But, seriously, gentlemen, we are favored tonight by having around 
this festive board many of our own distinguished citizens; and we 
are singularly honored by the presence here of'the Premier of our sis- 
ter country of the north, the Right Honorable Robert L. Borden. No 
one is more gratified by his presence here than myself, because I know 
something about the wonderful land of Canada. I have a cousin liv- 
ing there. She is a thorough Canadian and often writes to me. Now 
and then we visit each other. She is very patriotic and very emphatic. 
and years ago predicted that if there should ever be any annexing, 
Canada would annex the United States. 

We welcome Premier Borden to our midst and bid him enjoy him- 
self and fear not—while my cousin lives. 

Yes, my friends, 1 know something of the wonderland the genial 
Premier represents. I have traveled much through the great land 
to the north called Canada, stretching away from the international 
boundary line to the frozen Arctic, and from the Atlantic to the Pa- 
cific, one of the greatest countries in all the world, an empire in itself, 
and destined, as the years come and go to become greater and grander, 
and more powerful and more prosperous, and I could say more popu- 
lous every vear, especially if we do not do something to keep our own 
people at home; do not laugh—the government statistics show that 
last vear about two hundred and fifty thousand of our citizens sold 
their farms in Towa, in the Dakotas, in Nebraska, in Kansas, and in 
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Minnesota, and took their families and all their possessions and went 
into Canada. And these people who leave us and go into Canada are 
among the best people in all the world. They till the soil. They are 
prosperous. They add wealth to the world. They are the pioneers in 
northwestern Canada, and they are making the lands there blossom like 
a rose. They are making western Canada great and prosperous. 

Is this an international question? Not at all. It is a domestic ques- 
tion. Why do these people go to Canada? I know. I have investi- 
gated. It is because Canada has better land laws, better homestead 
laws—in a word, because Borden’s government up there is more demo- 
cratic than our government is down here. ‘That is all there is to it, 
and if it keeps on, the time is coming when Canada will be talking 
about annexing us. As a legislator I am trying my best to stop it. 
I am trying to pass good laws to keep our people at home. I want our 
Congress to give them the laws they want in the northwest and up 
in Alaska, good land laws and sensible mineral laws like the laws the 
Parliament of Canada gives her people in the northwest and in the 
Yukon. I want to keep our farmers at home, to till the soil in the 
great corn lands of the middle west. I want to keep our people busy 
and prosperous in the Inter-Mountain States. I want to give all a 
chance in America to develop the natural resources of our great land, 
and to get homes here as easily as they can get homes in Canada, 
without being held up for years by red-tape in the Interior Depart- 
ment. 

Yes, | take a deep and abiding interest in Canada. It is a wonder- 
ful country. The people of the United States should visit it more 
than we do. We ought to go there more instead of wasting so much 
of our time and substance in going year after year to Europe. We 
would be wiser and know more about America if we did. The people 
of Canada are the true friends of the people of the United States. I 
speak advisedly when I say this, and I speak disinterestedly. We 
should aid them whenever we can. We should be unselfish. We 
should extend to them a helping hand in their onward march of prog- 
ress. We should glory in their prosperity. Their success is our suc- 
cess. They are rapidly forging to the front; their exports and their 
imports are increasing annually; their trade is becoming more and 
more important, their commerce more and more valuable; and instead 
of closing our doors against their products, in my opinion, we should 
open them wider and do everything in our power to facilitate closer 
commercial relations. 
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My friends, so much for Canada. Now a few words for this So- 
ciety. It is doing a great work and no one wishes it more success 
than I do. However, it is only on the threshold of its usefulness. It 
has much to do—much to learn. I asked several members tonight the 
definition of international law. Not one of them could tell me. I 
remember when I passed my examinations for admission to the bar 
the judge asked me to define law. I told him it was a rule of action. 
If I were asked to define international law I should say it is a rule of 
international action. There should. be a code of international law 
written by an international parliament of the world and subscribed to 
by all the nations of the earth. It seems to me it is little more diffi- 
cult for a great international parliamentary body to enact laws for all 
the nations than it is for Congress to enact laws for all the States. 
This is merely a suggestion as a step along the road to universal 
peace. Take it into consideration and ponder over it. Study it; write 
about it, think about it, and talk about it. Herein lies progress. 

Senator Lodge’s remarks about arbitration interested me. We 
agree substantially about arbitration. I have always been in favor of 
arbitration. I am in favor of up-to-date treaties in the interest of 
peace and commerce, but the history of the world demonstrates that 
there never was a treaty superior to popular ‘prejudice—that there 
never was a contract between nations stronger than the public opinion 
of the people of either high contracting party. 

Judge Gray spoke eloquent!y for universal peace—how shall we at- 
tain this consummation so devoutly to be wished? In’my judgment 
it can only be finally brought about by international law—enacted 
through an international parliament—that will be binding on all the 
peoples of the earth. When the peoples of all the nations are capable 
of governing through an international parliament to write the laws of 
nations, and an international court of justice to construe the law and 
enforce it—then and not till then will war cease to burden man, and 
universal peace become a thing accomplished. 

Yes, gentlemen, the time is coming when nations must live up to 
the law the same ‘as individuals must do in all civilized countries. If 
we live up to the law as individuals we are good men and good women 
and good citizens. If nations would live up to the law of justice and 
righteousness ‘they would be good nations. There would be no war 
then. I am a man of peace. It was born in me. As many of you 
doubtless know, I am a little Irish, a litle Scotch, a little Dutch, and 
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fifty per cent German. And I married a Quaker. I am so much in 
favor of peace that I am willing to fight for it any time. 

Senator Lodge told us about the Monroe Doctrine. I am in favor 
of that—because I am a Pan-American. Everybody on the Western 
Hemisphere—whether a Canadian or a Mexican—a Central American 
or a South American—is an American to me. 

Ours is the great republic. We have made it'so. We believe in it. 
We are proud of it. We glory in it—glory in all that it is, all that it 
was, and all that it will be. And our republic—these United States— 
ought to be tdo big to kick a cripple, especially when the cripple is 
down. There is no more necessity for us to invade our sister Re- 
public of Mexico because there is a riot at Jiminez than there would 
be for us to invade our sister state of Canada if there should be a 
riot at Quebec. The people in Mexico, and in Central America and 
in South America are our friends. They live in splendid countries, in 
true republics, and they are the finest people in the world in gratitude 
and in hospitality. Some of their writings on international law have 
settled great principles. They are a contented people. They live in a 
land of sunshine and flowers. I wish more Americans would travel 
in Central and South America and get acquainted with the people of 
those wonderful countries. How full of gratitude to us they would 
all be if we would leave them alone to work out their own destiny. 

The people of these Central and South American countries are 
friendly to the United States. They look to us for protection and 
sisterly sympathy; they need our help in their industrial progress; 
they desire our aid in the marketing of their products; they want our 
financial assistance in the development of their great natural resources ; 
and their resources and their products are greater and richer than 
those of countries far away across the Atlantic and Pacific oceans. 
We should aid them in their struggle for better conditions ; we should 
extend them a helping hand in their onward march of progress; we . 
should glory in their prosperity. As I said of Canada, their success 
is our success. Their exports and imports are increasing annually; 
their trade is becoming more and more important; their commerce 
more and more valuable. We want their products and they want our 
products, and all barriers that prevent a fairer exchange of goods, 
wares and merchandise between us and these countries should, in so 
far as possible, be eliminated. It will be for the best interests of the 
people of our own country, to the lasting benefit of the people of these 








218 


Central and South American countries, and for the mutual advantage 
of each and all—binding us together in closer ties of friendship and 
making for the peace and the prosperity and the industrial progress of 
the Western Hemisphere. 

We want peace on the Western Hemisphere. That is easy. We 
can have it if we want it. All we need to do is just live up to the 
golden rule law of nations, and do unto others as we would that others 
should do unto us. That is all—and it is all so simple and so easy. 

We should not kick one of these little republics when it is helpless. 
It reminds me of the Irishman who died and left all his property to 
Callahan, “because he never kicked me when I was down.” And so 
these little republics to the south just ask us not to kick them when 
they are down. 

Why should we kick them? Would we like it if the situation were 
reversed? I will stand with Senator Lodge, and with every other 
representative in the Capitol until the cows come home, in favor of 
minding our own business and not be trying all the time to mind the 
business of other peoples in other countries. 

So much for that, and that is a good deal. Yes, a great deal more 
than I expected to say when I got up to make an impromptu speech. 
I know nobody here, however, will repeat what I have said tonight. 
It might offend some and be gratifying to others of whom I think 
much. 

Now a few words in conclusion. We will never have peace in the 
world until we have common sense in the world. We will never have 
common sense in the world until we get over national pride, and na- 
tional prejudice and national selfishness and national injustice. Na- 
tions are all more or less human. History teaches us that nearly all 
the great wars of the world have been fought for conquest. We 
should put an end to wars of conquest. It could easily be accom- 
plished if‘all the great nations could once agree that no nation should 
be permitted to take by force any territory from any other nation. 
That would settle it. That would reduce war to a minimum. We will 
never be able, however, to go that far along the road of peace and 
progress and true civilization until by common consent all the nations 
of the world agree to establish an International High Court of Jus- 
tice. In our States we have courts, and we have sheriffs to execute 
the orders of the courts. In the national government we have courts 
and we have marshals to execute the decrees of these courts. When 
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individuals have trouble they do not settle the dispute now as of old by 
combat, but they get a lawyer and take the case into court. When the 
case is tried and decided, that settles the controversy, no matter which 
side is dissatisfied, because there is the power of the court—the 
sheriff—to put the judgment into execution. So to bring about uni- 
versal peace we must begin by establishing an International High 
Court of Justice on whose bench all the nations of the world will be 
represented. Whenever a nation has a grievance against another na- 
tion, before it can go to war about the controversy, it must take the 
matter into the International High Court of Justice, and when the 
court renders its judgment, the nations to it must be bound by it. 

When we get such an International High Court of Justice and an 
international code of laws founded on righteousness and justice, the 
bright day of peace will be at hand and cruel war for conquest will 
be no more. Then and not tell then will peace reign on earth, with 
good will to all nations, and progress«and prosperity in the name of 
humanity and civilization will walk hand in hand from the Occident 
to the Orient, and from one end of the earth to the other. 


The ToastMasTER. Gentlemen, I had not overheard the conversation 
of my friend Mr. Sulzer with the Honorable Senator Fiore of Italy, 
and therefore I was unable to announce his subject. I can only say 
that I anticipated that it would be fraught with what New Yorkers 
call materia per fervida, or what you in Washington call hot stuff. 
T did not, however, realize that he was a mind reader. Coming down 
on the train I had by ceaseless cogitation between naps prepared a very 
able and eloquent exposition of our relations with Canada, which I 
find that for some reason or other the Honorable Chairman of the 
House Committee on Foreign Affairs has been able to get off before 
I could. He reminds me of the late Colonel Ingersoll, who had an 
extraordinary memory. I remember when I was quite a youngster in 
the law school, I was with my father before one of the Circuit Courts 
of Appeal. My father had a brief and was going to make an argu- 
ment. Colonel Ingersoll was on the same side, and said to my father: 
“Mr. Coudert, may I look over your brief?” to which father re- 
plied, “Certainly, sir,” and the Colonel looked it over. Then he made 
his speech, and when father rose to address the court he said: “Hon- 
orable Judges, all I can say is that I never knew that my brief would 
sound so well when declaimed.” 











220 


My friend has spoken of prejudices that keep us from peace; but 
let us remember that the prejudices are largely of our own making, 
and that many of our difficulties come from the fact that we refuse to 
recognize that humanity is very old, and has gotten over a great many 
prejudices. There was a time when prejudice said one man should 
eat another man because he was so old that he would be a distinct 
charge upon the community, and cannibalism was a highly honored 
and excellent function. But we got over that prejudice, because there 
were some men big enough and strong enough to say to other men, 
“We cannot for all time and all humanity go on paying attention to 
that kind of a prejudice. Let us get over it.” 

Let us endeavor to get away from such prejudice by laying stress 
upon the normal method of settling disputes. That normal method 
was once war, but today we are making progress in the direction of 
normalizing the method of submitting those disputes to properly con- 
stituted tribunals. Unless we do make progress in this direction we 
shall have to settle them as men once did, by conflict in the open 
field rather than by recourse to the crocodile tears of lawyers. 

As to Canada, we all believe in reciprocity; not the reciprocity that 
is based upon mere economic considerations. What are economic 
considerations? The world is governed by ideas. Mr. Taine, the 
great French thinker, said you could judge a people by their ideas. 
It is of but little moment that we may or may not agree as to certain 
physical or economic matters with a great neighboring country; but 
the point is that there are perhaps no two other countries in the world, 
one of which can reject a treaty offered by the other, and the same 
friendly relations go on unbroken. If there is any better test than 
that I should like to know it. It is like two brothers who may have 
a discussion over the color of a necktie, but when the discussion is 
over, the brotherly affection and relation remains absolutely un- 
changed, and the mere fact that there was such a discussion indicates 
that that relation exists. And I take it that there are no two other 
countries in the world which can, as Canada and the United States 
have done, entrust the most difficult and arduous question of bound- 
ary, and other great questions, to a commission which has the right 
to determine upon its own jurisdiction, and formulate its decision, and 
then have nobody, not even the most chauvinistic patriot, suggest that 
there should be a recall or an appeal. 

Therefore, gentlemen—and I say it not in the ordinary phrase of 
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occasions of this kind, necessitated by politeness—therefore we are 
infinitely grateful that in pursuance of that real, deep and fundamental 
reciprocity which is the basis of all international relations, sanctioned 
by treaty or not, and to which treaties are a mere incident, we have 
here the great, the distinguished, the generous representative of that 
noble Dominion over the way. I call upon Mr. Borden, Prime Min- 
ister of Canada. 


REMARKS OF RigHtT HoNoRABLE Ropert L. BorpEN, PREMIER 
OF CANADA. 


Mr. Borpen. Mr. Toastmaster and Gentlemen. I am almost over- 
whelmed by the very delightful warmth of your reception, and also by 
the very kindly references that have been made by more than one of 
the speakers, and especially by yourself, to the country which I have 
the honor to represent before this very distinguished gathering. 

I left my home in Ottawa about three weeks ago for the purpose 
of taking a very much needed holiday among the delightful, sunny 
hills of Virginia. While I was there I had communicated to me a 
very cordial invitation to be present on this evening, and so I was very 
glad indeed to cut my holiday short by two or three days, in order 
that I might have the honor and pleasure of being present here tonight. 

It was not indeed my intention, when I left Ottawa, to make any pub- 
lic addresses before returning ; and you can understand that in the stress 
of a political life which has extended over a good many years, one 
has oftentimes rather a surfeit of public speaking; but an occasion of 
this kind is so different from many of the ordeals through which a public 
man has to go that I welcome it with the greatest possible enjoyment. 
In fact since I left Ottawa I have had a somewhat novel experience, 
because the night before last I had the pleasure of sitting in a room in 
the New Homestead Hotel in Hot Springs, Virginia, and speaking to 
seven hundred men who were gathered in New York City. That was 
a novel experience, and the conditions from certain standpoints com- 
mended themselves very much to a man in public life. There was a 
certain immunity from not too fresh eggs and not too soft brick-bats 
that I am sure would commend itself to every one who has gone through 
the ordeal of a very strenuous election campaign. However, it really is 
not necessary that the age of the telephone should have arrived in order 
that one might address an audience whom one does not see; because 
I remember in the old days, before the Northwestern Territories of 
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Canada were organized into Provinces, the tale is told of two Scotch- 
men who, notwithstanding very stringent laws forbidding the importa- 
tion of anything in the way of an intoxicant into that country, used 
to contrive to smuggle in now and then a bottle of Scotch whiskey. 
There was a compact between these two men, who lived some seven or 
eight miles from each other, that whenever one succeeded in doing this, 
he was to communicate the desirable result to the other, in order that 
their enjoyment might be in common. So on one occasion, one of 
these Scotchmen having succeeded in obtaining an unexpected bottle 
of whiskey, drove over to see his friend, and found that by some sing- 
ular chance his friend had been enjoying the same good fortune ; and so 
there were two bottles for that night. In relating the story after- 
ward one of these men declared that the evening had been most de- 
lightful and enjoyable; but he said “Sandy McPherson is an awful 
man to drink. He sat at the table with the two bottle of whiskey be- 
fore him, and he drank, and he drank, and he drank, until I could na’ 
see him ony mair.” 

Now I merely mention that incident to indicate that even before the 
age of the telephone it was possible to address an audience without 
being able to see it. 

I have been very much delighted indeed with the addresses which 
have been made to-night; and I am convinced that, whatever differ- 
ences there may be as to methods, there is absolutely no difference of 
opinion as to the result which is desired by all those who have spoken. 

Some criticism has been made of any policy which would seek to 
force upon nations an arbitration treaty in advance of public opinion. 
Now it seems to me that there is a good deal of force and a good deal 
of justice in what may be urged from that standpoint. In my experi- 
ence of law-making it has always seemed to me that you could teach 
the people no worse lesson than the enactment of a law so far in ad- 
vance of public opinion that they felt themselves more or less at lib- 
erty to disregard it; and while all of us are desirous that the arbitra- 
ment of the sword should be put to one side, and that the arbitrament 
of the tribunal should take its place, we must be careful iest in our 
zeal to forward that movement we enter into any engagement which 
will not be kept sacredly in the end. But that does not make less im- 
portant the work of societies like this, whether in the United States of 
America or throughout the rest of the world; because it should be our 
_aim to bring international public opinion up to the standard where we 
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can have the advantage of these treaties to the fullest degree, so that 
in the end the danger of war between the civilized nations of the 
earth shall be brought down to the very minimum. 

I venture to thank my friend, Mr. Sulzer, who has a very engaging 
Irish wit, notwithstanding his name, for the very kindly reference 
which he has made to Canada, a country which certainly possesses 
very great material resources, which, I think, is inhabited by a strong, 
vigorous population, and which at the present time is in a very inter- 
esting period of its development. 

I know the hour is late, and I must not trespass much upon your 
attention, but perhaps I may be pardoned for giving you one or two 
illustrations of that development within my own experience. 

In 1902, I went to the northwest of Canada in a political campaign. 
I addressed an audience in the town of Calgary, a town at that time 
of thirty-five hundred people. I went back in 1907, and again in 1911; 
and in 1911, nine years after my first visit to that town, I had an audi- 
ence more than twice as large as its entire population when I first 
visited it nine years before. It had then grown to be a city of sixty 
or perhaps sixty-five thousand people. 

The same is true of Regina and Edmonton and many other towns 
in the west; and I am bound to say that it is very inspiring to see a 
great country like that in a period of such tremendous development, 
and to realize also, as I think I am entitled to realize, that the stand- 
ards of civilization are keeping pace with the tremendous material de- 
velopment in that great western country. 

Reference has been made to the relations hie een Canada and the 
United States of America. My friend the Toastmaster has alluded to 
the question of reciprocity, which was very much to the fore in Cana- 
da during the past year, and the echoes of it have not all died out in 
that country even at the present time. May I be permitted to point 
out in that connection, that the terms under which the treaty was made 
were such as to leave it to the legislature of each country as to whether 
or not that particular agreement should be accepted. Note that our 
system is different from your own, that a Parliamentary crisis may 
bring about a general election in Canada, as in Great Britain. A 
general election was brought about in Canada, and the people of that 
country, as I conceive it to have been their perfect right to do, pro- 
nounced what they believed to be a fair. iust and true verdict upon 
that question from their standpoint. And I should like also to say 
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in this regard that upon the statute book of Canada, from 1879 until 
1898, we had a standing offer of reciprocity to the United States of 
America, which this country in its wisdom did not see fit to accept. 
I am sure that there was no person in Canada who ever for one mo- 
ment questioned the absolute and perfect right of the government ana 
people of the United States to decline to accept that offer which was 
open to them during those nineteen years; and I understand perfectly 
that with your broad-minded spirit you also realize that it was per- 
fectly open to the Parliament and the people of Canada, having re- 
gard to the policies which we had entered upon in 1879, and which 
have not been materially changed since—-that it was perfectly open to 
us to maintain those policies, and to consider, as we did really con- 
sider, that the acceptance of that particular agreement would have in- 
volved a very material departure from the policy which Sir John Mac- 
Donald inaugurated in 1879. Believe me—I do not need to assure you 
of it—that the result in Canada on that occasion was not dictated in 
any respect, in any degree whatever, not in the slightest degree, by any 
feeling of unfriendliness toward the people of the United States; be- 
cause we know that the relations between the two countries during the 
past twenty-five years have been most friendly and cordial in every 
way, and I do not doubt that in all the years to come that friendli- 
ness and cordiality will be maintained to the full. 

Mr. Toastmaster and Gentlemen, reference has been made to treaties 
between Great Britain and the United States, most of them concerned 
with the affairs of Canada. Beginning with the Geneva Award of 
forty years ago, that did not particularly concern Canada. But take 
the Halifax Award of 1877, the Paris Award with regard to the 
Bering Sea, and that award which has been so forcibly and aptly 
referred to by Senator Lodge, the award of the Hague Tribunal with 
regard to the Treaty of 1818. In thinking after I arrived here this 
afternoon, of what had been done by these two countries, I was able 
to enumerate some fifteen or sixteen cases in which important matters 
of difference between Great Britain and the United States, most of 
them with respect to Canada, had been settled by treaty or amicable 
agreement. I think that is a great example which these two coun- 
tries have given to the world, and I do not know of any important 
question at the present time between the British Empire, in the right 
of Canada, and the United States of America, that still remains un- 
settled. Everything has been happily brought to an issue in one way 
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or another. We have the St. John River Commission dealing with 
one matter. We have the boundary commission dealing with another 
matter. We have a commission delimiting the boundaries of the two 
countries through the Great Lakes. We have the commission which 
is dealing with the question of the use of water on both sides of the 
line. We have the pecuniary claims commission, we have the com- 
mission making regulations with regard to fishing in international 
waters. ; 

In respect of all these matters there has been an amicable agree- 
ment between the two countries, and I would like to say also that there 
is every reason why it should be so. The people of Canada and of the 
United States are indistinguishable from each other. Only a few 
months ago I was speaking in the City of New York, to a gathering 
composed as to three-fourths of men who had been born in Canada 
and who had removed to the United States, and as to the remaining 
fourth, of men who had been born in the United States. I would 
defy any human being to go amongst those people and tell me which 
of: them had been born in Canada and which in the United States. 
Along the boundary line you see no distinction between the people. 
And more than that, Mr. Toastmaster and gentlemen, our problems 
in Canada are almost identical with those which you have in the United 
States. I realize that you have some that we have not, and possibly 
we have some in Canada that you have not; but as to the great prob- 
lems of democracy that have been alluded to so eloquently by Mr. 
Justice Gray tonight, they are common to the people of Canada and 
to the people of the United States. It ought to be the aim and pur- 
pose of democracy to enact such laws as shall give to the citizens of 
each country, so far as may be humanly possible, equality of oppor- 
tunity. I do not mean equality of results, because inasmuch as men 
differ widely in their capacities and in their energies, there can be no 
such thing as that in an individualistic system of national organization ; 
but so far as equality of opportunity is concerned, which ought to be 
the aim and purpose of democracy, it is our aim and purpose in 
Canada, as well as your aim and purpose in the United States. 

Within a few vears we shall celebrate the century of peace between 
the Empire and the Republic. I trust it will be fitly celebrated; and 
there is one most worthy proposal that I should like to see borne in 
mind and taken into consideration by the statesmen of both countries 
before that celebration becomes an actual fact. We made with each 
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other a compact, not in the form of a treaty, but through the inter- 
change of notes or communications, nearly one hundred years ago. 
As a result of that compact there is today between these two coun- 
tries a boundary line of nearly four thousand miles that is unique in 
recorded human history ; a boundary line undefended by man or gun, 
and upon the Great Lakes no armament beyond the trifling and in- 
considerable armament which was specified in the notes to which ! 
have alluded. Surely, no better recognition could be made of the 
hundred years of peace through which we have happily passed than 
to place that agreement upon some more permanent foundation than 
that which it possesses today. At the present time it may be de- 
nounced by either party upon six months’ notice. The people of Can- 
ada and the people of the United States. ought to have sufficient con- 
fidence in each other, ought to have sufficient neighborly feeling for 
each other, ought to have sufficient sense of kinship, because they are 
of the same kin and of the same blood and of the same race, and they 
enjoy practically the same laws—they ought to have enough sense 
of kinship to each other and confidence in each other to put that 
agreement in a more permanent form, in honor and in memory of the 
hundred years of peace between the two great nations. 

In conclusion, Mr. Toastmaster and gentlemen, permit me to say 
that I have ‘enjoyed very much indeed the honor and pleasure of be- 
ing here tonight; and the addresses that have been given. So far as 
I am entitled to bring to you and the people of this great nation any 
message from the people of Canada, I bring to you a message of good 
will now and in all the years to come. 


The ToastMAsTER. Gentlemen, we always knew that Canada did 
things well. We now know that she is a specialist in choosing Pre- 
miers. The Premier has explained to us that Canada is an excellent 
place to be born in, just as good as the United States. I can say from 
a very limited personal experience that is a mighty good place to be 
in at almost any time. 

Gentlemen, at this table we have a galaxy of international legal 
intellects such as the world has never seen since the fall of the Roman 
Empire. I am perfectly ready to admit that some of us were very 
late, but we finally got here, and we are here now. Two of these 
honorable gentlemen are too modest to speak. They are great authori- 
ties on international law. Senator Fiore we all know. When, upon 
consulting his great work, T have found that it was against me, I have 
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had recourse to the equally great works of Sefior Olivart of Spain, and 
tortunately for the well-being of the profession and for the due respect 
owing to clients, these great authorities on international law under- 
stand the fundamental importance for the bar of radically and entirely 
differing from each ether on most elementary propositions. There- 
fore, despite their great modesty, it would hardly be fair to call upon 
them at this late hour to reconcile all their knowledge into that code 
to which Mr. Sulzer referred, which would make the bench and the 
bar a supernumerary inutility. I take pleasure, however, in calling 
upon one who was the delegate of Norway to the Second Peace Con- 
ference and is the Secretary General of the Inter-Parliamentary Union, 
Mr. Christian L. Lange, to say a few words to us, reminding him at 
the same time that as we here have no midnight sun, as they have in 
Norway, we will have to go to bed before we see the sun again. With 
these few words of gentle intimidation I leave the floor to him. 


REMARKS OF Mr. CurisTIAN L. LANGE. 


Mr. Lance. Mr. Toastmaster and Gentlemen, I should very in- 
adequately describe my feelings on rising here if I said they were 
feelings of pleasure. I should rather say that they are mixed with 
feelings of awe. I beg you to realize my situation: First, the dis- 
tinguished audience, second the galaxy of orators who have preceded 
me; third, the Toastmaster, a real master of the art which might 
popularly be described as killing with kindness. Nevertheless it is 
@ great satisfaction to me to stand here in the presence of the Ameri- 
can Society of International Law. Since its beginning I have closely 
followed its work, and have been a regular reader of that excellent 
journal which is the exponent of its views. I think it may be said 
with safety that this Society of International Law distinguishes itself 
from other societies of. the same kind, through the system of broad 
lines on which it is developed. Jurists are perhaps by definition liable 
to be conservative. They are looking for law, for statutes, for author- 
ity, and for precedent. International lawyers are therefore likely to 
look askance at the efforts for creating an international organization. 
Most of them will view with suspicion what is called with a popular 
though perhaps slightly improper name, the Peace Movement. 

While crossing the Atlantic to this country I read in one of the 
periodicals the following letter which had been sent to the editor by 
a prominent professor of international law at a German university: 
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I take the liberty of asking you to discontinue the sending to me of 
the Friedenswarte, as | take absolutely no interest whatever in Chris- 


tian Science, table sauce, peace movements and such like psycho-pathic 
phenomena. 


Well, gentlemen, you can imagine how a man belonging rather to 
the psycho-pathic movement looks upon himself when he tries to ex- 
press his feelings here. I am sure, nevertheless, that this German pro- 
fessor will scarcely find his sentiment echoed in this society. My ex- 
periences of this morning even tend to prove that I am rather myself 
to be considered as the representative of conservative and skeptical 
views, at any rate with regard to some problems before us—a feel- 
ing, I am bound to say, which is not a little interesting to me 
through its novelty. 

The field before this Society is a wide one. The work of eluci- 
dating the problems of international law is the more arduous, be- 
cause rules are laid down for only some parts of the system, and 
because we have before us the task of creating the machinery for 
enacting it, and the judicial institutions which are to act upon it. 
I think it is therefore very wise for the Society to observe not only 
an attitude of benevolent neutrality toward the different agencies 
in the great movement for international reform, but, as it has done, 
to invite them to active cooperation. Indeed nothing is more 
needed than cooperation between the different agencies of the inter- 
national movement. On the one hand jurisprudence alone, not 
backed by popular feeling, will be barren and void of results. On 
the other hand, the popular movement, forced to appeal to senti- 
ment mainly, will lose itself in empty clamor and not be able to 
crystalize in practical reforms. 

It has been said of the peace movement, the movement for inter- 
national reform, that the time of the apostles has passed, and the 
time of the organizers is now at hand. It is true, and it is only 
half true. You can never, in a forward movement, do without the 
apostle, though a time may have come when the organizer is more 
needed than before. I think the right solution will be that they 
join hands. One cannot do without the other, and I think it is 
specially needed that the peace movement shall receive for its con- 
structive work, for the preparing of the international society of the 
day after tomorrow, the advice and the help, in a .sympathetic 
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spirit, of the lawyer and the publicist. That is what this Society, 
and I may add my Society, has done, and what they are doing still. 
I would like to say in conclusion that I think the American So- 
ciety has one great advantage in being an American society. Judge 
Gray, in his eloquent address, rightly spoke of the international society 
as a democratic society. The society of nations will never become a 
reality if it is not based on perfect democratic equality; and because 
you have a century’s experience and a century’s practice of democracy, 
you will have better opportunities of forwarding the great society of 
nations along democratic lines than any other nation in the world. 


The ToastMasTER. Gentlemen, if you had the slightest doubt as to 
the international potentiality of this table, if any skepticism on that 
subject existed in your minds, it has no doubt been dispelled by the 
last speaker. And permit me to say that if it had not been for 
the rather constant interruptions forced upon the Toastmaster by the 
eminence of the gentlemen who surround him, the meeting would 
have been over some time ago. Be that as it may, the hour has 
_arrived when all good men either go to sleep or go to New York. 
I assume that you will go to sleep, and the Toastmaster is constrained 
to go to New York. I thank you all for the very kind attention you 
have lavished upon this table, and the appreciation which vou have 
shown of the remarks to which you have listened. 
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